AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
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rule, the Deputy Secretary of State, by
delegation.

§95.2 Application.

(a) Article 3 of the Convention im-
poses on the parties certain obligations
with respect to extradition. That Arti-
cle provides as follows:

(1) No State party shall expel, return
(“‘refouler’) or extradite a person to
another State where there are substan-
tial grounds for believing that he
would be in danger of being subjected
to torture.

(2) For the purpose of determining
whether there are such grounds, the
competent authorities shall take into
account all relevant considerations in-
cluding, where applicable, the exist-
ence in the State concerned of a con-
sistent pattern of gross, flagrant or
mass violations of human rights.

(b) Pursuant to sections 3184 and 3186
of Title 18 of the United States Crimi-
nal Code, the Secretary is the U.S. offi-
cial responsible for determining wheth-
er to surrender a fugitive to a foreign
country by means of extradition. In
order to implement the obligation as-
sumed by the United States pursuant
to Article 3 of the Convention, the De-
partment considers the question of
whether a person facing extradition
from the U.S. ‘“‘is more likely than
not” to be tortured in the State re-
questing extradition when appropriate
in making this determination.

§95.3 Procedures.

(a) Decisions on extradition are pre-
sented to the Secretary only after a fu-
gitive has been found extraditable by a
United States judicial officer. In each
case where allegations relating to tor-
ture are made or the issue is otherwise
brought to the Department’s attention,
appropriate policy and legal offices re-
view and analyze information relevant
to the case in preparing a recommenda-
tion to the Secretary as to whether or
not to sign the surrender warrant.

(b) Based on the resulting analysis of
relevant information, the Secretary
may decide to surrender the fugitive to
the requesting State, to deny surrender
of the fugitive, or to surrender the fu-
gitive subject to conditions.
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§95.4 Review and construction.

Decisions of the Secretary con-
cerning surrender of fugitives for ex-
tradition are matters of executive dis-
cretion not subject to judicial review.
Furthermore, pursuant to section
2242(d) of the Foreign Affairs Reform
and Restructuring Act of 1998, P.L. 105—
277, notwithstanding any other provi-
sion of law, no court shall have juris-
diction to review these regulations,
and nothing in section 2242 shall be
construed as providing any court juris-
diction to consider or review claims
raised under the Convention or section
2242, or any other determination made
with respect to the application of the
policy set forth in section 2242(a), ex-
cept as part of the review of a final
order of removal pursuant to section
242 of the Immigration and Nationality
Act (8 U.S.C. 1252), which is not appli-
cable to extradition proceedings.

PART 96—ACCREDITATION OF
AGENCIES AND APPROVAL OF
PERSONS UNDER THE INTER-
COUNTRY ADOPTION ACT OF
2000 (1AA)

Subpart A—General Provisions

Sec.

96.1 Purpose.
96.2 Definitions.
96.3 [Reserved]

Subpart B—Selection, Designation, and
Duties of Accrediting Entities

96.4 Designation of accrediting entities by
the Secretary.

96.5 Requirement that accrediting entity be
a nonprofit or public entity.

96.6 Performance criteria for designation as
an accrediting entity.

96.7 Authorities and responsibilities of an
accrediting entity.

96.8 Fees charged by accrediting entities.

96.9 Agreement between the Secretary and
the accrediting entity.

96.10 Suspension or cancellation of the des-
ignation of an accrediting entity by the
Secretary.

96.11 [Reserved]

Subpart C—Accreditation and Approval
Requirements for the Provision of
Adoption Services

96.12 Authorized adoption service providers.
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96.13 Circumstances in which accreditation,
approval, or supervision is not required.

96.14 Providing adoption services using
other providers.

96.15 Examples.

96.16 Public domestic authorities.

96.17 Effective date of accreditation and ap-
proval requirements.

Subpart D—Application Procedures for
Accreditation and Approval

96.18 Scope.

96.19 Special provision for agencies and per-
sons seeking to be accredited or approved
as of the time the Convention enters into
force for the United States.

96.20 First-time application procedures for
accreditation and approval.

96.21 Choosing an accrediting entity.

96.22 [Reserved]

Subpart E—Evaluation of Applicants for
Accreditation and Approval

96.23 Scope.

96.24 Procedures for evaluating applicants
for accreditation or approval.

96.25 Access to information and documents
requested by the accrediting entity.

96.26 Protection of information and docu-
ments by the accrediting entity.

96.27 Substantive criteria for evaluating ap-
plicants for accreditation or approval.

96.28 [Reserved]

Subpart F—Standards for Convention
Accreditation and Approval

96.29 Scope.

LICENSING AND CORPORATE GOVERNANCE

96.30
96.31
96.32

State licensing.
Corporate structure.
Internal structure and oversight.

FINANCIAL AND RISK MANAGEMENT

96.33 Budget, audit, insurance, and risk as-
sessment requirements.
96.34 Compensation.

ETHICAL PRACTICES AND RESPONSIBILITIES

96.35 Suitability of agencies and persons to
provide adoption services consistent with
the Convention.

96.36 Prohibition on child buying.

PROFESSIONAL QUALIFICATIONS AND TRAINING
FOR EMPLOYEES

96.37 Education and experience require-
ments for social service personnel.

96.38 Training requirements for social serv-
ice personnel.

Pt. 96

INFORMATION DISCLOSURE, FEE PRACTICES,
AND QUALITY CONTROL POLICIES AND PRAC-
TICES

96.39 Information disclosure and quality
control practices.
96.40 Fee policies and procedures.

RESPONDING TO COMPLAINTS AND RECORDS
AND REPORTS MANAGEMENT

96.41 Procedures for responding to com-
plaints and improving service delivery.

96.42 Retention, preservation, and disclo-
sure of adoption records.

96.43 Case tracking, data management, and
reporting.

SERVICE PLANNING AND DELIVERY

96.44 Acting as primary provider.

96.45 Using supervised providers
United States.

96.46 Using providers in Convention coun-
tries.

in the

STANDARDS FOR CASES IN WHICH A CHILD IS
IMMIGRATING TO THE UNITED STATES (IN-
COMING CASES)

96.47 Preparation of home studies in incom-
ing cases.

96.48 Preparation and training of prospec-
tive adoptive parent(s) in incoming
cases.

96.49 Provision of medical and social infor-
mation in incoming cases.

96.50 Placement and post-placement moni-
toring until final adoption in incoming
cases.

96.51 Post-adoption services in
cases.

96.52 Performance of Convention commu-
nication and coordination functions in
incoming cases.

incoming

STANDARDS FOR CASES IN WHICH A CHILD IS
EMIGRATING FROM THE UNITED STATES
(OUTGOING CASES)

96.563 Background studies on the child and
consents in outgoing cases.
96.564 Placement standards in

cases.

96.55 Performance of Convention commu-
nication and coordination functions in
outgoing cases.

96.56 [Reserved]

outgoing

Subpart G—Decisions on Applications for
Accreditation or Approval

96.57 Scope.

96.68 Notification of accreditation and ap-
proval decisions.

96.59 Review of decisions to deny accredita-
tion or approval.

96.60 Length of accreditation or approval
period.

96.61 [Reserved]
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Subpart H—Renewal of Accreditation or
Approval

96.62
96.63
96.64

Scope.
Renewal of accreditation or approval.
[Reserved]

Subpart I—Routine Oversight by
Accrediting Entities

96.65 Scope.

96.66 Oversight of accredited agencies and
approved persons by the accrediting enti-
ty.

96.67 [Reserved]

Subpart J—Oversight Through Review of
Complaints

96.68 Scope.

96.69 Filing of complaints against accred-
ited agencies and approved persons.

96.70 Operation of the Complaint Registry.

96.71 Review by the accrediting entity of
complaints against accredited agencies
and approved persons.

96.72 Referral of complaints to the Sec-
retary and other authorities.

96.73 [Reserved]

Subpart K—Adverse Action by the
Accrediting Entity

96.74 Scope.

96.75 Adverse action against accredited
agencies or approved persons not in sub-
stantial compliance.

96.76 Procedures governing adverse action
by the accrediting entity.

96.77 Responsibilities of the accredited
agency, approved person, and accrediting
entity following adverse action by the
accrediting entity.

96.78 Accrediting entity procedures to ter-
minate adverse action.

96.79 Administrative or judicial review of
adverse action by the accrediting entity.

96.80 [Reserved]

Subpart L—Oversight of Accredited Agen-
cies and Approved Persons by the
Secretary

96.81 Scope.

96.82 The Secretary’s response to actions by
the accrediting entity.

96.83 Suspension or cancellation of accredi-
tation or approval by the Secretary.

96.84 Reinstatement of accreditation or ap-
proval after suspension or cancellation
by the Secretary.

96.85 Temporary and permanent debarment
by the Secretary.

96.86 Length of debarment period and re-
application after temporary debarment.

96.87 Responsibilities of the accredited
agency, approved person, and accrediting
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entity following suspension, cancella-
tion, or debarment by the Secretary.
96.88 Review of suspension, cancellation, or
debarment by the Secretary.
96.89 [Reserved]

Subpart M—Dissemination and Reporting
of Information by Accrediting Entities

96.90 Scope.

96.91 Dissemination of information to the
public about accreditation and approval
status.

96.92 Dissemination of information to the
public about complaints against accred-
ited agencies and approved persons.

96.93 Reports to the Secretary about accred-
ited agencies and approved persons and
their activities.

96.94 [Reserved]

Subpart N—Procedures and Standards
Relating to Temporary Accreditation

96.95 Scope.

96.96 Eligibility requirements for temporary
accreditation.

96.97 Application procedures for temporary
accreditation.

96.98 Length of temporary accreditation pe-
riod.

96.99 Converting an application for tem-
porary accreditation to an application
for full accreditation.

96.100 Procedures for evaluating applicants
for temporary accreditation.

96.101 Notification of temporary accredita-
tion decisions.

96.102 Review of temporary accreditation
decisions.

96.103 Oversight by accrediting entities.

96.104 Performance standards for temporary
accreditation.

96.105 Adverse action against a temporarily
accredited agency by an accrediting enti-
ty.

96.106 Review of the withdrawal of tem-
porary accreditation by an accrediting
entity.

96.107 Adverse action against a temporarily
accredited agency by the Secretary.

96.108 Review of the withdrawal of tem-
porary accreditation by the Secretary.

96.109 Effect of the withdrawal of temporary
accreditation by the accrediting entity
or the Secretary.

96.110 Dissemination and reporting of infor-
mation about temporarily accredited
agencies.

96.111 Fees charged for temporary accredi-
tation.

AUTHORITY: The Convention on Protection
of Children and Co-operation in Respect of
Intercountry Adoption (done at the Hague,
May 29, 1993), S. Treaty Doc. 105-51 (1998),
1870 U.N.T.S. 167 (Reg. No. 31922 (1993)); The
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Intercountry Adoption Act of 2000, 42 U.S.C.
14901-14954.

SOURCE: 71 FR 8131, Feb. 15, 2006, unless
otherwise noted.

Subpart A—General Provisions

§96.1 Purpose.

This part provides for the accredita-
tion and approval of agencies and per-
sons pursuant to the Intercountry
Adoption Act of 2000 (Pub. L. 106-279, 42
U.S.C. 14901-14954). Subpart B of this
part establishes the procedures for the
selection and designation of accred-
iting entities to perform the accredita-
tion and approval functions. Subparts
C through H establish the general pro-
cedures and standards for accreditation
and approval of agencies and persons
(including renewal of accreditation or
approval). Subparts I through M ad-
dress the oversight of accredited or ap-
proved agencies and persons. Subpart N
establishes special rules relating to
small agencies that wish to seek tem-
porary accreditation.

§96.2 Definitions.

As used in this part, the term:

Accredited agency means an agency
that has been accredited by an accred-
iting entity, in accordance with the
standards in subpart F of this part, to
provide adoption services in the United
States in cases subject to the Conven-
tion. It does not include a temporarily
accredited agency.

Accrediting entity means an entity
that has been designated by the Sec-
retary to accredit agencies (including
temporarily accredit) and/or to approve
persons for purposes of providing adop-
tion services in the United States in
cases subject to the Convention.

Adoption means the judicial or ad-
ministrative act that establishes a per-
manent legal parent-child relationship
between a minor and an adult who is
not already the minor’s legal parent
and terminates the legal parent-child
relationship between the adoptive child
and any former parent(s).

Adoption record means any record, in-
formation, or item related to a specific
Convention adoption of a child received
or maintained by an agency, person, or
public domestic authority, including,
but not limited to, photographs, vid-

§96.2

eos, correspondence, personal effects,
medical and social information, and
any other information about the child.
An adoption record does not include a
record generated by an agency, person,
or a public domestic authority to com-
ply with the requirement to file infor-
mation with the Case Registry on
adoptions not subject to the Conven-
tion pursuant to section 303(d) of the
TAA (42 U.S.C. 14932(d)).

Adoption service means any one of the
following six services:

(1) Identifying a child for adoption
and arranging an adoption;

(2) Securing the necessary consent to
termination of parental rights and to
adoption;

(3) Performing a background study
on a child or a home study on a pro-
spective adoptive parent(s), and report-
ing on such a study;

(4) Making non-judicial determina-
tions of the best interests of a child
and the appropriateness of an adoptive
placement for the child;

(5) Monitoring a case after a child
has been placed with prospective adop-
tive parent(s) until final adoption; or

(6) When necessary because of a dis-
ruption before final adoption, assuming
custody and providing (including facili-
tating the provision of) child care or
any other social service pending an al-
ternative placement.

Agency means a private, nonprofit or-
ganization licensed to provide adoption
services in at least one State. (For-
profit entities and individuals that pro-
vide adoption services are considered
“persons’’ as defined in this section.)

Approved home study means a review
of the home environment of the child’s
prospective adoptive parent(s) that has
been:

(1) Completed by an accredited agen-
cy or temporarily accredited agency; or

(2) Approved by an accredited agency
or temporarily accredited agency.

Approved person means a person that
has been approved, in accordance with
the standards in subpart F of this part,
by an accrediting entity to provide
adoption services in the United States
in cases subject to the Convention.

Best interests of the child shall have
the meaning given to it by the law of
the State with jurisdiction to decide
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whether a particular adoption or adop-
tion-related action is in a child’s best
interests.

Case Registry means the tracking sys-
tem jointly established by the Sec-
retary and DHS to comply with section
102(e) of the TAA (42 U.S.C. 14912).

Central Authority means the entity
designated as such under Article 6(1) of
the Convention by any Convention
country or, in the case of the United
States, the United States Department
of State.

Central Authority function means any
duty required under the Convention to
be carried out, directly or indirectly,
by a Central Authority.

Child welfare services means services,
other than those defined as ‘‘adoption
services” in this section, that are de-
signed to promote and protect the well-
being of a family or child. Such serv-
ices include, but are not limited to, re-
cruiting and identifying adoptive par-
ent(s) in cases of disruption (but not
assuming custody of the child), arrang-
ing or providing temporary foster care
for a child in connection with a Con-
vention adoption or providing edu-
cational, social, cultural, medical, psy-
chological assessment, mental health,
or other health-related services for a
child or family in a Convention adop-
tion case.

Competent authority means a court or
governmental authority of a foreign
country that has jurisdiction and au-
thority to make decisions in matters of
child welfare, including adoption.

Complaint Registry means the system
created by the Secretary pursuant to
§96.70 to receive, distribute, and mon-
itor complaints relevant to the accred-
itation or approval status of agencies
and persons.

Convention means the Convention on
Protection of Children and Co-oper-
ation in Respect of Intercountry Adop-
tion done at The Hague on May 29, 1993.

Convention adoption means the adop-
tion of a child resident in a Convention
country by a United States citizen, or
an adoption of a child resident in the
United States by an individual or indi-
viduals residing in a Convention coun-
try, when, in connection with the adop-
tion, the child has moved or will move
between the United States and the
Convention country.
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Convention counitry means a country
that is a party to the Convention and
with which the Convention is in force
for the United States.

Country of origin means the country
in which a child is a resident and from
which a child is emigrating in connec-
tion with his or her adoption.

Debarment means the loss of accredi-
tation or approval by an agency or per-
son as a result of an order of the Sec-
retary under which the agency or per-
son is temporarily or permanently
barred from accreditation or approval.

DHS means the Department of Home-
land Security and encompasses the
former Immigration and Naturaliza-
tion Service (INS) or any successor en-
tity designated by the Secretary of
Homeland Security to assume the func-
tions vested in the Attorney General
by the TAA relating to the INS’s re-
sponsibilities.

Disruption means the interruption of
a placement for adoption during the
post-placement period.

Dissolution means the termination of
the adoptive parent(s)’ parental rights
after an adoption.

Exempted provider means a social
work professional or organization that
performs a home study on prospective
adoptive parent(s) or a child back-
ground study (or both) in the United
States in connection with a Convention
adoption (including any reports or up-
dates), but that is not currently pro-
viding and has not previously provided
any other adoption service in the case.

IAA means the Intercountry Adop-
tion Act of 2000, Public Law 106-279
(2000) (42 U.S.C. 14901-14954), as amend-
ed from time to time.

Legal custody means having legal re-
sponsibility for a child under the order
of a court of law, a public domestic au-
thority, competent authority, public
foreign authority, or by operation of
law.

Legal services means services, other
than those defined in this section as
‘“‘adoption services,”’ that relate to the
provision of legal advice and informa-
tion and to the drafting of legal instru-
ments. Such services include, but are
not limited to, drawing up contracts,
powers of attorney, and other legal in-
struments; providing advice and coun-
sel to adoptive parent(s) on completing
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DHS or Central Authority forms; and
providing advice and counsel to accred-
ited agencies, temporarily accredited
agencies, approved persons, or prospec-
tive adoptive parent(s) on how to com-
ply with the Convention, the IAA, and
the regulations implementing the TAA.

Person means an individual or a pri-
vate, for-profit entity (including a cor-
poration, company, association, firm,
partnership, society, or joint stock
company) providing adoption services.
It does not include public domestic au-
thorities or public foreign authorities.

Post-adoption means after an adop-
tion; in cases in which an adoption oc-
curs in a Convention country and is
followed by a re-adoption in the United
States, it means after the adoption in
the Convention country.

Post-placement means after a grant of
legal custody or guardianship of the
child to the prospective adoptive par-
ent(s), or to a custodian for the purpose
of escorting the child to the identified
prospective adoptive parent(s), and be-
fore an adoption.

Primary provider means the accred-
ited agency, temporarily accredited
agency, or approved person that is
identified pursuant to §96.14 as respon-
sible for ensuring that all six adoption
services are provided and for super-
vising and being responsible for super-
vised providers where used.

Public domestic authority means an au-
thority operated by a State, local, or
tribal government within the United
States.

Public foreign authority means an au-
thority operated by a national or sub-
national government of a Convention
country.

Secretary means the Secretary of
State, the Assistant Secretary of State
for Consular Affairs, or any other De-
partment of State official exercising
the Secretary of State’s authority
under the Convention, the IAA, or any
regulations implementing the TAA,
pursuant to a delegation of authority.

State means the fifty States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of
the Northern Mariana Islands, Guam,
and the U.S. Virgin Islands.

Supervised provider means any agen-
cy, person, or other non-governmental
entity, including any foreign entity,

§96.5

regardless of whether it is called a
facilitator, agent, attorney, or by any
other name, that is providing one or
more adoption services in a Convention
case under the supervision and respon-
sibility of an accredited agency, tem-
porarily accredited agency, or ap-
proved person that is acting as the pri-
mary provider in the case.

Temporarily accredited agency means
an agency that has been accredited on
a temporary basis by an accrediting en-
tity, in accordance with the standards
in subpart N of this part, to provide
adoption services in the United States
in cases subject to the Convention. It
does not include an accredited agency.

§96.3 [Reserved]

Subpart B—Selection, Designation,
and Duties of Accrediting Entities

§96.4 Designation of accrediting enti-
ties by the Secretary.

(a) The Secretary, in the Secretary’s
discretion, will designate one or more
entities that meet the criteria set forth
in §96.5 to perform the accreditation
(including temporary accreditation)
and/or approval functions. Each accred-
iting entity’s designation will be set
forth in an agreement between the Sec-
retary and the accrediting entity. The
agreement will govern the accrediting
entity’s operations. The agreements
will be published in the FEDERAL REG-
ISTER.

(b) The Secretary’s designation may
authorize an accrediting entity to ac-
credit (including temporarily accredit)
agencies, to approve persons, or to both
accredit agencies and approve persons.
The designation may also limit the ac-
crediting entity’s geographic jurisdic-
tion or impose other limits on the enti-
ty’s jurisdiction.

(c) A public entity may only be des-
ignated to accredit agencies and ap-
prove persons that are located in the
public entity’s State.

§96.5 Requirement that accrediting
entity be a nonprofit or public enti-
ty.

An accrediting entity must qualify as
either:

(a) An organization described in sec-
tion 501(c)(3) of the Internal Revenue

393



§96.6

Code of 1986, as amended, that has ex-
pertise in developing and admin-
istering standards for entities pro-
viding child welfare services; or

(b) A public entity (other than a Fed-
eral entity), including, but not limited
to, any State or local government or
governmental unit or any political sub-
division, agency, or instrumentality
thereof, that is responsible for licens-
ing adoption agencies in a State and
that has expertise in developing and
administering standards for entities
providing child welfare services.

§96.6 Performance criteria for des-
ignation as an accrediting entity.

An entity that seeks to be designated
as an accrediting entity must dem-
onstrate to the Secretary:

(a) That it has a governing structure,
the human and financial resources, and
systems of control adequate to ensure
its reliability;

(b) That it is capable of performing
the accreditation or approval functions
or both on a timely basis and of admin-
istering any renewal cycle authorized
under §96.60;

(c) That it can monitor the perform-
ance of agencies it has accredited or
temporarily accredited and persons it
has approved (including their use of
any supervised providers) to ensure
their continued compliance with the
Convention, the IAA, and the regula-
tions implementing the TAA;

(d) That it has the capacity to take
appropriate adverse actions against
agencies it has accredited or tempo-
rarily accredited and persons it has ap-
proved;

(e) That it can perform the required
data collection, reporting, and other
similar functions;

(f) Except in the case of a public enti-
ty, that it operates independently of
any agency or person that provides
adoption services, and of any member-
ship organization that includes agen-
cies or persons that provide adoption
services;

(g) That it has the capacity to con-
duct its accreditation, temporary ac-
creditation, and approval functions
fairly and impartially;

(h) That it can comply with any con-
flict-of-interest prohibitions set by the
Secretary in its agreement;
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(i) That it prohibits conflicts of in-
terest with agencies or persons or with
any membership organization that in-
cludes agencies or persons that provide
adoption services; and

(j) That it prohibits its employees or
other individuals acting as site eval-
uators, including, but not limited to,
volunteer site evaluators, from becom-
ing employees or supervised providers
of an agency or person for at least one
year after they have evaluated such
agency or person for accreditation,
temporary accreditation, or approval.

§96.7 Authorities and responsibilities
of an accrediting entity.

(a) An accrediting entity may be au-
thorized by the Secretary to perform
some or all of the following functions:

(1) Determining whether agencies are
eligible for accreditation and/or tem-
porary accreditation;

(2) Determining whether persons are
eligible for approval;

(3) Overseeing accredited agencies,
temporarily accredited agencies, and/or
approved persons by monitoring their
compliance with applicable require-
ments;

(4) Investigating and responding to
complaints about accredited agencies,
temporarily accredited agencies, and
approved persons (including their use
of supervised providers);

(5) Taking adverse action against an
accredited agency, temporarily accred-
ited agency, or approved person, and/or
referring an accredited agency, tempo-
rarily accredited agency, or approved
person for possible action by the Sec-
retary;

(6) Determining whether accredited
agencies and approved persons are eli-
gible for renewal of their accreditation
or approval on a cycle consistent with
§96.60;

(7) Collecting data from accredited
agencies, temporarily accredited agen-
cies, and approved persons, maintain-
ing records, and reporting information
to the Secretary, State courts, and
other entities; and

(8) Assisting the Secretary in taking
appropriate action to help an agency or
person in transferring its Convention
cases and adoption records.

(b) The Secretary may require the ac-
crediting entity:
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(1) To utilize the Complaint Registry
as provided in subpart J of this part;
and

(2) To fund a portion of the costs of
operating the Complaint Registry with
fees collected by the accrediting entity
pursuant to the schedule of fees ap-
proved by the Secretary as provided in
§96.8.

(c) An accrediting entity must per-
form all responsibilities in accordance
with the Convention, the TAA, the reg-
ulations implementing the IAA, and its
agreement with the Secretary.

§96.8 Fees charged by accrediting en-
tities.

(a) An accrediting entity may charge
fees for accreditation or approval serv-
ices under this part only in accordance
with a schedule of fees approved by the
Secretary. Before approving a schedule
of fees proposed by an accrediting enti-
ty, or subsequent proposed changes to
an approved schedule, the Secretary
will require the accrediting entity to
demonstrate:

(1) That its proposed schedule of fees
reflects appropriate consideration of
the relative size and geographic loca-
tion and volume of Convention cases of
the agencies or persons it expects to
serve;

(2) That the total fees the accrediting
entity expects to collect under the
schedule of fees will not exceed the full
costs of accreditation or approval
under this part (including, but not lim-
ited to, costs for completing the ac-
creditation or approval process, com-
plaint review and investigation, rou-
tine oversight and enforcement, and
other data collection and reporting ac-
tivities).

(b) The schedule of fees must:

(1) Establish separate non-refundable
fees for Convention accreditation and
Convention approval;

(2) Include in each fee for full Con-
vention accreditation or approval the
costs of all activities associated with
the accreditation or approval cycle, in-
cluding but not limited to, costs for
completing the accreditation or ap-
proval process, complaint review and
investigation, routine oversight and
enforcement, and other data collection
and reporting activities, except that
separate fees based on actual costs in-
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curred may be charged for the travel
and maintenance of evaluators; and

(3) If the accrediting entity provides
temporary accreditation services, in-
clude fees as required by §96.111 for
agencies seeking temporary accredita-
tion under subpart N of this part.

(c) An accrediting entity must make
its approved schedule of fees available
to the public, including prospective ap-
plicants for accreditation or approval,
upon request. At the time of applica-
tion, the accrediting entity must speci-
fy the fees to be charged to the appli-
cant in a contract between the parties
and must provide notice to the appli-
cant that no portion of the fee will be
refunded if the applicant fails to be-
come accredited or approved.

(d) Nothing in this section shall be
construed to provide a private right of
action to challenge any fee charged by
an accrediting entity pursuant to a
schedule of fees approved by the Sec-
retary.

§96.9 Agreement between the Sec-
retary and the accrediting entity.

An accrediting entity must perform
its functions pursuant to a written
agreement with the Secretary that will
be published in the FEDERAL REGISTER.
The agreement will address:

(a) The responsibilities and duties of
the accrediting entity;

(b) The method by which the costs of
delivering the accreditation, tem-
porary accreditation, or approval serv-
ices may be recovered through the col-
lection of fees from those seeking ac-
creditation, temporary accreditation,
or approval, and how the entity’s
schedule of fees will be approved;

(c) How the accrediting entity will
address complaints about accredited
agencies, temporarily accredited agen-
cies, and approved persons (including
their use of supervised providers) and
complaints about the accrediting enti-
ty itself;

(d) Data collection requirements;

(e) Matters of communication and ac-
countability between both the accred-
iting entity and the applicant(s) and
between the accrediting entity and the
Secretary; and

(f) Other matters upon which the par-
ties have agreed.
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§96.10 Suspension or cancellation of
the designation of an accrediting
entity by the Secretary.

(a) The Secretary will suspend or
cancel the designation of an accred-
iting entity if the Secretary concludes
that it is substantially out of compli-
ance with the Convention, the IAA, the
regulations implementing the TAA,
other applicable laws, or the agreement
with the Secretary. Complaints regard-
ing the performance of the accrediting
entity may be submitted to the Depart-
ment of State, Bureau of Consular Af-
fairs. The Secretary will consider com-
plaints in determining whether an ac-
crediting entity’s designation should
be suspended or canceled.

(b) The Secretary will notify an ac-
crediting entity in writing of any defi-
ciencies in the accrediting entity’s per-
formance that could lead to the suspen-
sion or cancellation of its designation,
and will provide the accrediting entity
with an opportunity to demonstrate
that suspension or cancellation is un-
warranted, in accordance with proce-
dures established in the agreement en-
tered into pursuant to §96.9.

(c) An accrediting entity may be con-
sidered substantially out of compliance
under circumstances that include, but
are not limited to:

(1) Failing to act in a timely manner
when presented with evidence that an
accredited agency or approved person
is substantially out of compliance with
the standards in subpart F of this part
or a temporarily accredited agency is
substantially out of compliance with
the standards in §96.104;

(2) Accrediting or approving signifi-
cant numbers of agencies or persons
whose performance results in interven-
tion of the Secretary for the purpose of
suspension, cancellation, or debarment;

(3) Failing to perform its responsibil-
ities fairly and objectively;

(4) Violating prohibitions on conflicts
of interest;

(5) Failing to meet its reporting re-
quirements;

(6) Failing to protect information or
documents that it receives in the
course of performing its responsibil-
ities; and

(7) Failing to monitor frequently and
carefully the compliance of accredited
agencies, temporarily accredited agen-
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cies, and approved persons with the
home study requirements of the Con-
vention, section 203(b)(1)(A)(ii) of the
TAA (42 U.S.C. 14923(b)(1)(A)(ii)), and
§96.47.

(d) An accrediting entity that is sub-
ject to a final action of suspension or
cancellation may petition the United
States District Court for the District
of Columbia or the United States dis-
trict court in the judicial district in
which the accrediting entity is located
to set aside the action as provided in
section 204(d) of the IAA (42 U.S.C.
14924(d)).

§96.11 [Reserved]

Subpart C—Accreditation and
Approval Requirements for
the Provision of Adoption
Services

§96.12 Authorized
providers.

(a) Once the Convention has entered
into force for the United States, except
as provided in section 505(b) of the TAA
(relating to transitional cases), an
agency or person may not offer, pro-
vide, or facilitate the provision of any
adoption service in the United States
in connection with a Convention adop-
tion unless it is:

(1) An accredited agency, a tempo-
rarily accredited agency, or an ap-
proved person;

(2) A supervised provider; or

(3) An exempted provider, if the ex-
empted provider’s home study or child
background study will be reviewed and
approved by an accredited agency or
temporarily accredited agency pursu-
ant to §96.47(c) or §96.53(b).

(b) A public domestic authority may
also offer, provide, or facilitate the
provision of any such adoption service.

(c) Neither conferral nor mainte-
nance of accreditation, temporary ac-
creditation, or approval, nor status as
an exempted or supervised provider,
nor status as a public domestic author-
ity shall be construed to imply, war-
rant, or establish that, in any specific
case, an adoption service has been pro-
vided consistently with the Conven-
tion, the TAA, or the regulations imple-
menting the TAA. Conferral and main-
tenance of accreditation, temporary

adoption service
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accreditation, or approval under this
part establishes only that the accred-
iting entity has concluded, in accord-
ance with the standards and procedures
of this part, that the agency or person
conducts adoption services in substan-
tial compliance with the applicable
standards set forth in this part; it is
not a guarantee that in any specific
case the accredited agency, tempo-
rarily accredited agency, or approved
person is providing adoption services
consistently with the Convention, the
IAA, the regulations implementing the
IAA, or any other applicable law,
whether Federal, State, or foreign. Nei-
ther the Secretary nor any accrediting
entity shall be responsible for any acts
of an accredited agency, temporarily
accredited agency, approved person, ex-
empted provider, supervised provider,
or other entity providing services in
connection with a Convention adop-
tion.

§96.13 Circumstances in which ac-
creditation, approval, or super-
vision is not required.

(a) Home studies and child background
studies. Home studies and child back-
ground studies, when performed by ex-
empted providers, may be performed
without accreditation, temporary ac-
creditation, approval, or supervision;
provided, however, that an exempted
provider’s home study must be ap-
proved by an accredited agency or tem-
porarily accredited agency in accord-
ance with §96.47(c), and an exempted
provider’s child background study
must be approved by an accredited
agency or temporarily accredited agen-
cy in accordance with §96.53(b).

(b) Child welfare services. An agency
or person does not need to be accred-
ited, temporarily accredited, approved,
or operate as a supervised provider if it
is providing only child welfare services,
and not providing any adoption serv-
ices, in connection with a Convention
adoption. If the agency or person pro-
vides both a child welfare service and
any adoption service in the United
States in a Convention adoption case,
it must be accredited, temporarily ac-
credited, or approved or operate as a
supervised provider unless the only
adoption service provided is prepara-

§96.13

tion of a home study and/or a child
background study.

(c) Legal services. An agency or person
does not need to be accredited, tempo-
rarily accredited, approved, or to oper-
ate as a supervised provider if it is pro-
viding only legal services, and not pro-
viding any adoption services, in con-
nection with a Convention adoption. If
the agency or person provides both a
legal service and any adoption service
in the United States in a Convention
adoption case, it must be accredited,
temporarily accredited, or approved or
operate as a supervised provider unless
the only adoption service provided is
preparation of a home study and/or a
child background study. Nothing in
this part shall be construed:

(1) To permit an attorney to provide
both legal services and adoption serv-
ices in an adoption case where doing so
is prohibited by State law; or

(2) To require any attorney who is
providing one or more adoption serv-
ices as part of his or her employment
by a public domestic authority to be
accredited or approved or operate as a
supervised provider.

(d) Prospective adoptive parent(s) act-
ing on own behalf. Prospective adoptive
parent(s) may act on their own behalf
without being accredited, temporarily
accredited, or approved unless so act-
ing is prohibited by State law or the
law of the Convention country. In the
case of a child immigrating to the
United States in connection with his or
her adoption, such conduct must be
permissible under the laws of the State
in which the prospective adoptive par-
ent(s) reside and the laws of the Con-
vention country from which the par-
ent(s) seek to adopt. In the case of a
child emigrating from the TUnited
States in connection with his or her
adoption, such conduct must be per-
missible under the laws of the State
where the child resides and the laws of
the Convention country in which the
parent(s) reside.
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§96.14 Providing adoption
using other providers.

(a) Accreditation, temporary accredi-
tation, and approval under this part re-
quire that, in each Convention adop-
tion case, an accredited agency, a tem-
porarily accredited agency, or an ap-
proved person will be identified and act
as the primary provider. If one accred-
ited agency, temporarily accredited
agency, or approved person is providing
all adoption services by itself, it must
act as the primary provider. If just one
accredited agency, temporarily accred-
ited agency, or approved person is in-
volved in providing adoption services,
the sole accredited agency, tempo-
rarily accredited agency, or approved
person must act as the primary pro-
vider. If adoption services in the Con-
vention case are being provided by
more than one accredited agency, tem-
porarily accredited agency, or ap-
proved person, the agency or person
that has child placement responsi-
bility, as evidenced by the following,
must act as the primary provider
throughout the case:

(1) Entering into placement contracts
with prospective adoptive parent(s) to
provide child referral and placement;

(2) Accepting custody from a birth
parent or other legal custodian in a
Convention country for the purpose of
placement for adoption;

(3) Assuming responsibility for liai-
son with a Convention country’s Cen-
tral Authority or its designees with re-
gard to arranging an adoption; or

(4) Receiving from or sending to a
Convention country information about
a child that is under consideration for
adoption, unless acting as a local serv-
ice provider that conveys such infor-
mation to parent(s) on behalf of the
primary provider.

(b) Pursuant to §96.44, in the case of
accredited agencies or approved per-
sons, and §96.104(g), in the case of tem-
porarily accredited agencies, the pri-
mary provider may only use the fol-
lowing to provide adoption services in
the United States:

(1) A supervised provider, including
an accredited agency, temporarily ac-
credited agency, or approved person;

(2) An exempted provider, if the ex-
empted provider’s home study or child
background study will be reviewed and
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approved by an accredited agency or
temporarily accredited agency pursu-
ant to §96.47(c) or §96.53(b); or

(3) A public domestic authority.

(c) Pursuant to §96.44 of subpart F, in
the case of accredited agencies or ap-
proved persons, and §96.104(g) of sub-
part N, in the case of temporarily ac-
credited agencies, the primary provider
may only use the following to provide
adoption services in a Convention
country:

(1) A Central Authority, competent
authority, or a public foreign author-
ity;

(2) A foreign supervised provider, in-
cluding a provider accredited by the
Convention country; or

(3) A foreign provider (agency, per-
son, or other non-governmental entity)
who

(i) Has secured or is securing the nec-
essary consent to termination of paren-
tal rights and to adoption, if the pri-
mary provider verifies consent pursu-
ant to §96.46(c); or

(ii) Has prepared or is preparing a
background study on a child in a case
involving immigration to the United
States (incoming case) or a home study
on prospective adoptive parent(s) in a
case involving emigration from the
United States (outgoing case), and a re-
port on the results of such a study, if
the primary provider verifies the study
and report pursuant to §96.46(c).

(d) The primary provider is not re-
quired to provide supervision or to as-
sume responsibility for:

(1) Public domestic authorities; or

(2) Central Authorities, competent
authorities, and public foreign authori-
ties.

(e) The primary provider must adhere
to the standards contained in §96.45
(Using supervised providers in the
United States) when using supervised
providers in the United States and the
applicable standards contained in
§96.46 (Using providers in Convention
countries) when using providers out-
side the United States.

§96.15

The following examples illustrate the
rules of §§96.12 to 96.14:

Example 1. Identifying a child for adoption
and arranging an adoption. Agency X identi-
fies children eligible for adoption in the

Examples.
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United States on a TV program in an effort
to recruit prospective adoptive parent(s). A
couple in a Convention country calls Agency
X about one of the children. Agency X refers
them to an agency or person in the United
States who arranges intercountry adoptions.
Agency X does not require accreditation,
temporarily accreditation, approval or su-
pervision because it is not both identifying
and arranging the adoption. In contrast,
Agency Y, located in the United States, pro-
vides information about children eligible for
adoption in a Convention country on a
website and then arranges for interested U.S.
parents to adopt those children. Agency Y
must be accredited, temporarily accredited,
approved, or supervised because, in addition
to identifying children eligible for adoption,
it is also helping to arrange the adoption.

Example 2. Child welfare services exemp-
tion. Doctor X evaluates the medical records
and a video of Child Y. The evaluation will
be used in a Convention adoption as part of
the placement of Child Y and is the only
service that Doctor X provides in the United
States with regard to Child Y’s adoption.
Doctor X (not employed with an accredited
agency or approved person) does not need to
be approved or supervised because she is not
providing an adoption service as defined in
§96.2.

Example 3. Home study exemption. Social
Worker X, in the United States, (not em-
ployed with an accredited agency or ap-
proved person) interviews Prospective Adop-
tive Parent Y, obtains a criminal back-
ground study, and checks the references of
Prospective Adoptive Parent Y, then
composes a report and submits the report to
an accredited agency for use in a Convention
adoption. Social Worker X does not provide
any other services to Prospective Adoptive
Parent Y. Social Worker X qualifies as an ex-
empted provider and therefore need not be
approved or operate as supervised provider.
In contrast, Social Worker Z, in the United
States, (not employed with an accredited
agency or approved person) prepares a home
study report for Prospective Adoptive Par-
ent(s) W, and in addition re-enters the house
after Child V has been placed with Prospec-
tive Adoptive Parent(s) W to assess how V
and W are adjusting to life as a family. This
assessment is post-placement monitoring,
which is an adoption service. Therefore, So-
cial Worker Z would need to become ap-
proved before providing this assessment for
this Convention adoption or else operate as a
supervised provider. If an agency or person
provides an adoption service in addition to a
home study or child background study, the
agency or person needs to become accred-
ited, temporarily accredited, approved, or
supervised before providing that adoption
service.

Example 4. Child background study exemp-
tion. An employee of Agency X interviews
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Child Y in the United States and compiles a
report concerning Child Y’s social and devel-
opmental history for use in a Convention
adoption. Agency X provides no other adop-
tion services on behalf of Child Y. Agency X
does not need to be accredited, temporarily
accredited, approved, or supervised. Agency
X is only conducting and creating a child
background study, and therefore is an ex-
empted provider. In contrast, an employee of
Agency Z interviews Child W in the United
States and creates a child background study
for use in a Convention adoption. Agency Z
subsequently identifies prospective adoptive
parent(s) and arranges a new adoption when
Child W’s previous adoption becomes dis-
rupted. Agency Z needs to be accredited,
temporarily accredited, approved, or super-
vised before providing this service. If an
agency or person provides an adoption serv-
ice in addition to a child background study
or home study, the agency or person needs to
be accredited, temporarily accredited, ap-
proved, or supervised before providing the
additional service.

Example 5. Home study and child welfare
services exemptions. Agency X interviews
Prospective Adoptive Parent Y, obtains a
criminal background check, checks the ref-
erences of Prospective Adoptive Parent Y,
then composes a home study and submits it
to an accredited agency for use in a Conven-
tion adoption in the United States. Parent Y
later joins a post-adoption support group for
adoptive parents sponsored by Agency X. If
Agency X performs no other adoption serv-
ices, Agency X does not need to be accred-
ited, temporarily accredited, approved, or
supervised. If an agency or person provides a
home study or child background study as
well as other services in the United States
that do not require accreditation, temporary
accreditation, approval, or supervision, and
no other adoption services, the agency or
person is an exempted provider.

Example 6. Exempted provider. Agency X
interviews Prospective Adoptive Parent(s) Y,
obtains a criminal background check, checks
the references of Prospective Adoptive Par-
ent(s) Y, and then composes a home study
and submits the report to an accredited
agency. In addition, Agency X interviews
Child Z and compiles a report concerning
Child Z’s social and developmental history.
All of Agency X’s work is done in the United
States. Both reports will be used in a Con-
vention adoption. If Agency X performs no
other adoption services, Agency X does not
need to be accredited, temporarily accred-
ited, approved, or supervised. If an agency or
person provides a home study and child
background study as well as other services
that do not require accreditation, temporary
accreditation, approval or supervision, and
no other adoption services, the agency or
person is an exempted provider.
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Example 7. Legal services exemption. At-
torney X (not employed with an accredited
agency or approved person) provides advice
and counsel to Prospective Adoptive Par-
ent(s) Y on filling out DHS paperwork re-
quired for a Convention adoption. Among
other papers, Attorney X prepares an affi-
davit of consent to termination of parental
rights and to adoption of Child W to be
signed by the birth mother in the United
States. Attorney X must be approved or su-
pervised because securing consent to termi-
nation of parental rights is an adoption serv-
ice. In contrast, Attorney Z (not employed
with an accredited agency or approved per-
son) assists Adoptive Parent(s) T to com-
plete an adoption in the State in which they
reside, after they have been granted an adop-
tion in Child V’s Convention country of ori-
gin. Attorney Z is exempt from approval or
supervision because she is providing legal
services, but no adoption services.

Example 8. Post-placement monitoring. A
court in a Convention country has granted
custody of Child W to Prospective Adoptive
Parent(s) Y pending the completion of W’s
adoption. Agency X interviews both Prospec-
tive Adoptive Parent(s) Y and Child W in
their home in the United States. Agency X
gathers information on the adjustment of
Child W as a member of the family and in-
quires into the social and educational
progress of Child W. Agency X must be ac-
credited, temporarily accredited, approved,
or supervised. Agency X’s activities con-
stitute post-placement monitoring, which is
an adoption service. In contrast, if Person Z
provided counseling for Prospective Adoptive
Parent(s) Y and/or Child W, but provided no
adoption services in the United States to the
family, Person Z would not need to be ap-
proved or supervised. Post-placement coun-
seling is different than post-placement moni-
toring because it does not relate to evalu-
ating the adoption placement. Post-place-
ment counseling is not an adoption service
and does not trigger the accreditation/ap-
proval requirements of the TAA and this
part.

Example 9. Post-adoption services. Conven-
tion Country H requires that post-adoption
reports be completed and sent to its Central
Authority every year until adopted children
reach the age of 18. Agency X provides sup-
port groups and a newsletter for U.S. parents
that have adopted children from Country H
and encourages parents to complete their
post-adoption reports annually. Agency X
does not need to be accredited, temporarily
accredited, approved, or supervised because
it is providing only post-adoption services.
Post-adoption services are not included in
the definition of adoption services, and
therefore, do not trigger accreditation/ap-
proval requirements of the TAA and this
part.

22 CFR Ch. | (4-1-13 Edition)

Example 10. Assuming custody and pro-
viding services after a disruption. Agency X
provides counseling for Prospective Adoptive
Parent(s) Y and for Child W pending the
completion of Child W’s Convention adop-
tion. The adoption is eventually disrupted.
Agency X helps recruit and identify new pro-
spective adoptive parent(s) for Child W, but
it is Agency P that assumes custody of Child
W and places him in foster care until an al-
ternative adoptive placement can be found.
Agency X is not required to be accredited,
temporarily accredited, approved, or super-
vised because it is not providing an adoption
service in the United States as defined in
§96.2. Agency P, on the other hand, is pro-
viding an adoption service and would have to
be accredited, temporarily accredited, ap-
proved, or supervised.

Example 11. Making non-judicial deter-
minations of best interest of child and appro-
priateness of adoptive placement of child.
Agency X receives information about and a
videotape of Child W from the institution
where Child W lives in a Convention country.
Based on the age, sex, and health problems of
Child W, Agency X matches Prospective
Adoptive Parent(s) Y with Child W. Prospec-
tive Adoptive Parent(s) Y receive a referral
from Agency X and agree to accept the refer-
ral and proceed with the adoption of Child W.
Agency X determines that Prospective Adop-
tive Parent(s) Y are a good placement for
Child W and notifies the competent author-
ity in W’s country of origin that it has found
a match for Child W and will start preparing
adoption paperwork. All of Agency X’s serv-
ices are provided in the United States. Agen-
cy X is performing an adoption service and
must be accredited, temporarily accredited,
approved, or supervised.

Example 12. Securing necessary consent to
termination of parental rights and to adop-
tion. Facilitator Y is accredited by Conven-
tion Country Z. He has contacts at several
orphanages in Convention Country Z and
helps Agency X match children eligible for
adoption with prospective adoptive parent(s)
in the United States. Facilitator Y works
with the institution that is the legal guard-
ian of Child W in order to get the documents
showing the institution’s legal consent to
the adoption of Child W. Agency X is the
only U.S. agency providing adoption services
in the case. Agency X must be accredited,
temporarily accredited, or approved and
must either treat Facilitator Y as a foreign
supervised provider in accordance with
§96.46(a) and (b) or verify the consents
Facilitator Y secured, in accordance with
§96.46(c).

§96.16 Public domestic authorities.

Public domestic authorities are not
required to become accredited to be
able to provide adoption services in
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Convention adoption cases, but must
comply with the Convention, the TAA,
and other applicable law when pro-
viding services in a Convention adop-
tion case.

§96.17 Effective date of accreditation
and approval requirements.

The Secretary will publish a docu-
ment in the FEDERAL REGISTER an-
nouncing the date on which the Con-
vention will enter into force for the
United States. As of that date, the reg-
ulations in subpart C of this part will
govern Convention adoptions between
the TUnited States and Convention
countries, and agencies or persons pro-
viding adoption services must comply
with §96.12 and applicable Federal reg-
ulations. The Secretary will maintain
for the public a current listing of Con-
vention countries.

Subpart D—Application Proce-
dures for Accreditation and
Approval

§96.18 Scope.

(a) Agencies are eligible to apply for
“‘accreditation’ or ‘“‘temporary accred-
itation.” Persons are eligible to apply
for ‘‘approval.” Temporary accredita-
tion is governed by the provisions in
subpart N of this part. Unless other-
wise provided in subpart N, the provi-
sions of this subpart do not apply to
agencies seeking temporary accredita-
tion. Applications for full accredita-
tion rather than temporary accredita-
tion will be processed in accordance
with §§96.20 and 96.21.

(b) An agency or person seeking to be
accredited or approved as of the time
the Convention enters into force for
the United States, and to be included
on the initial list of accredited agen-
cies and approved persons that the Sec-
retary will deposit with the Permanent
Bureau of the Hague Conference on Pri-
vate International Law, must follow
the special provision contained in
§96.19.

(c) If an agency or person is re-
applying for accreditation or approval
following cancellation of its accredita-
tion or approval by an accrediting enti-
ty or refusal by an accrediting entity
to renew its accreditation or approval,

§96.19

it must comply with the procedures in
§96.78.

(d) If an agency or person that has
been accredited or approved is seeking
renewal, it must comply with the pro-
cedures in §96.63.

§96.19 Special provision for agencies
and persons seeking to be accred-
ited or approved as of the time the
Convention enters into force for the
United States.

(a) The Secretary will establish and
announce, by public notice in the FED-
ERAL REGISTER, a transitional applica-
tion deadline. An agency or person
seeking to be accredited or approved as
of the time the Convention enters into
force for the United States must sub-
mit an application to an accrediting
entity with jurisdiction to evaluate its
application, with the required fee(s), by
the transitional application deadline.
The Secretary will subsequently estab-
lish and announce a date by which such
agencies and persons must complete
the accreditation or approval process
in time to be accredited or approved at
the time the Convention enters into
force for the United States (deadline
for initial accreditation or approval).

(b) The accrediting entity must use
its best efforts to provide a reasonable
opportunity for an agency or person
that applies by the transitional appli-
cation deadline to complete the accred-
itation or approval process by the
deadline for initial accreditation or ap-
proval. Only those agencies and per-
sons that are accredited or approved by
the deadline for initial accreditation or
approval will be included on the initial
list of accredited agencies and ap-
proved persons that the Secretary will
deposit with the Permanent Bureau of
the Hague Conference on Private Inter-
national Law.

(c) The accrediting entity may, in its
discretion, permit an agency or person
that fails to submit an application by
the transitional application deadline to
attempt to complete the accreditation
or approval process in time to be in-
cluded on the initial list; however, such
an agency or person is not assured an
opportunity to complete the accredita-
tion or approval process in time to be
included on the initial list. The accred-
iting entity must give priority to ap-
plicants that filed by the transitional
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application deadline. If such an agency
or person succeeds in completing the
accreditation or approval process in
time to be included on the initial list,
it will be treated as an agency or per-
son that applied by the transitional ap-
plication deadline for the purposes of
§96.58 and §96.60(b).

§96.20 First-time application proce-
dures for accreditation and ap-
proval.

(a) Agencies or persons seeking ac-
creditation or approval for the first
time may submit an application at any
time, with the required fee(s), to an ac-
crediting entity with jurisdiction to
evaluate the application. If an agency
or person seeks to be accredited or ap-
proved by the deadline for initial ac-
creditation or approval, an agency or
person must comply with the proce-
dures in §96.19.

(b) The accrediting entity must es-
tablish and follow uniform application
procedures and must make information
about those procedures available to
agencies and persons that are consid-
ering whether to apply for accredita-
tion or approval. An accrediting entity
must evaluate the applicant for accred-
itation or approval in a timely fashion.

§96.21 Choosing an accrediting entity.

(a) An agency that seeks to become
accredited must apply to an accred-
iting entity that is designated to pro-
vide accreditation services and that
has jurisdiction over its application. A
person that seeks to become approved
must apply to an accrediting entity
that is designated to provide approval
services and that has jurisdiction over
its application. The agency or person
may apply to only one accrediting enti-
ty at a time.

(b)(1) If the agency or person is ap-
plying for accreditation or approval
pursuant to this part for the first time,
it may apply to any accrediting entity
with jurisdiction over its application.
However, the agency or person must
apply to the same accrediting entity
that handled its prior application when
it next applies for accreditation or ap-
proval, if the agency or person:

(i) Has been denied accreditation or
approval;
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(ii) Has withdrawn its application in
anticipation of denial;

(iii) Has had its accreditation or ap-
proval cancelled by an accrediting en-
tity or the Secretary;

(iv) Has been temporarily debarred
by the Secretary; or

(v) Has been refused renewal of its ac-
creditation or approval by an accred-
iting entity.

(2) If the prior accrediting entity is
no longer providing accreditation or
approval services, the agency or person
may apply to any accrediting entity
with jurisdiction over its application.

§96.22 [Reserved]

Subpart E—Evaluation of Appli-
cants for Accreditation and
Approval

§96.23 Scope.

The provisions in this subpart govern
the evaluation of agencies and persons
for accreditation or approval. Tem-
porary accreditation is governed by the
provisions in subpart N of this part.
Unless otherwise provided in subpart
N, the provisions of this subpart do not
apply to agencies seeking temporary
accreditation.

§96.24 Procedures for evaluating ap-
plicants for accreditation or ap-
proval.

(a) The accrediting entity must des-
ignate at least two evaluators to evalu-
ate an agency or person for accredita-
tion or approval. The accrediting enti-
ty’s evaluators must have expertise in
intercountry adoption, standards eval-
uation, or experience with the manage-
ment or oversight of child welfare or-
ganizations and must also meet any ad-
ditional qualifications required by the
Secretary in the agreement with the
accrediting entity.

(b) To evaluate the agency’s or per-
son’s eligibility for accreditation or ap-
proval, the accrediting entity must:

(1) Review the agency’s or person’s
written application and supporting
documentation;

(2) Verify the information provided
by the agency or person by examining
underlying documentation;
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(3) Consider any complaints received
by the accrediting entity pursuant to
subpart J of this part; and

(4) Conduct site visit(s).

(c) The site visit(s) may include, but
need not be limited to, interviews with
birth parents, adoptive parent(s), pro-
spective adoptive parent(s), and adult
adoptee(s) served by the agency or per-
son, interviews with the agency’s or
person’s employees, and interviews
with other individuals knowledgeable
about the agency’s or person’s provi-
sion of adoption services. It may also
include a review of on-site documents.
The accrediting entity must, to the ex-
tent practicable, advise the agency or
person in advance of the type of docu-
ments it wishes to review during the
site visit. The accrediting entity must
require at least one of the evaluators
to participate in each site visit. The
accrediting entity must determine the
number of evaluators that participate
in a site visit in light of factors such
as:

(1) The agency’s or person’s size;

(2) The number of adoption cases it
handles;

(3) The number of sites the accred-
iting entity decides to visit; and

(4) The number of individuals work-
ing at each site.

(d) Before deciding whether to ac-
credit an agency or approve a person,
the accrediting entity may, in its dis-
cretion, advise the agency or person of
any deficiencies that may hinder or
prevent its accreditation or approval
and defer a decision to allow the agen-
cy or person to correct the deficiencies.

§96.25 Access to information and doc-
uments requested by the accred-
iting entity.

(a) The agency or person must give
the accrediting entity access to infor-
mation and documents, including adop-
tion case files and proprietary informa-
tion, that it requires or requests to
evaluate an agency or person for ac-
creditation or approval and to perform
its oversight, enforcement, renewal,
data collection, and other functions.
The agency or person must also cooper-
ate with the accrediting entity by
making employees available for inter-
views upon request.

§96.26

(b) Accrediting entity review of adop-
tion case files pursuant to paragraph
(a) shall be limited to Convention
adoption case files, except that, in the
case of first-time applicants for accred-
itation or approval, the accrediting en-
tity may review adoption case files re-
lated to non-Convention cases for pur-
poses of assessing the agency’s or per-
son’s capacity to comply with record-
keeping and data-management stand-
ards in subpart F of this part. The ac-
crediting entity shall permit the agen-
cy or person to redact names and other
information that identifies birth par-
ent(s), prospective adoptive parent(s),
and adoptee(s) from such non-Conven-
tion adoption case files prior to their
inspection by the accrediting entity.

(c) If an agency or person fails to pro-
vide requested documents or informa-
tion, or to make employees available
as requested, the accrediting entity
may deny accreditation or approval or,
in the case of an accredited agency,
temporarily accredited agency, or ap-
proved person, take appropriate ad-
verse action against the agency or per-
son solely on that basis.

§96.26 Protection of information and
documents by the accrediting enti-
ty.

(a) The accrediting entity must pro-
tect from unauthorized use and disclo-
sure all documents and information
about the agency or person it receives
including, but not limited to, docu-
ments and proprietary information
about the agency’s or person’s fi-
nances, management, and professional
practices received in connection with
the performance of its accreditation or
approval, oversight, enforcement, re-
newal, data collection, or other func-
tions under its agreement with the
Secretary and this part.

(b) The documents and information
received may not be disclosed to the
public and may be used only for the
purpose of performing the accrediting
entity’s accreditation or approval func-
tions and related tasks under its agree-
ment with Secretary and this part, or
to provide information to the Sec-
retary, the Complaint Registry, or an
appropriate Federal, State, or local au-
thority, including, but not limited to, a
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public domestic authority or local law
enforcement authority unless:

(1) Otherwise authorized by the agen-
cy or person in writing;

(2) Otherwise required under Federal
or State laws; or

(3) Required pursuant to subpart M of
this part.

(c) Unless the names and other infor-
mation that identifies the birth par-
ent(s), prospective adoptive parent(s),
and adoptee(s) are requested by the ac-
crediting entity for an articulated rea-
son, the agency or person may with-
hold from the accrediting entity such
information and substitute individ-
ually assigned codes in the documents
it provides. The accrediting entity
must have appropriate safeguards to
protect from unauthorized use and dis-
closure of any information in its files
that identifies birth parent(s), prospec-
tive adoptive parent(s), and adoptee(s).
The accrediting entity must ensure
that its officers, employees, contrac-
tors, and evaluators who have access to
information or documents provided by
the agency or person have signed a
non-disclosure agreement reflecting
the requirements of §96.26(a) and (b).
The accrediting entity must maintain
an accurate record of the agency’s or
person’s application, the supporting
documentation, and the basis for its
decision.

§96.27 Substantive criteria for evalu-
ating applicants for accreditation
or approval.

(a) The accrediting entity may not
grant an agency accreditation or a per-
son approval, or permit an agency’s or
person’s accreditation or approval to
be maintained, unless the agency or
person demonstrates to the satisfac-
tion of the accrediting entity that it is
in substantial compliance with the
standards in subpart F of this part.

(b) When the agency or person makes
its initial application for accreditation
or approval under the standards con-
tained in subpart F of this part, the ac-
crediting entity may measure the ca-
pacity of the agency or person to
achieve substantial compliance with
these standards where relevant evi-
dence of its actual performance is not
yet available. Once the agency or per-
son has been accredited or approved

22 CFR Ch. | (4-1-13 Edition)

pursuant to this part, the accrediting
entity must, for the purposes of moni-
toring, renewal, enforcement, and re-
application after adverse action, con-
sider the agency’s or person’s actual
performance in deciding whether the
agency or person is in substantial com-
pliance with the standards contained in
subpart F of this part, unless the ac-
crediting entity determines that it is
still necessary to measure capacity be-
cause adequate evidence of actual per-
formance is not available.

(c) The standards contained in sub-
part F of this part apply during all the
stages of accreditation and approval,
including, but not limited to, when the
accrediting entity is evaluating an ap-
plicant for accreditation or approval,
when it is determining whether to
renew an agency’s or person’s accredi-
tation or approval, when it is moni-
toring the performance of an accred-
ited agency or approved person, and
when it is taking adverse action
against an accredited agency or ap-
proved person. Except as provided in
§96.25 and paragraphs (e) and (f) of this
section, the accrediting entity may
only use the standards contained in
subpart F of this part when deter-
mining whether an agency or person
may be granted or permitted to main-
tain Convention accreditation or ap-
proval.

(d) The Secretary will ensure that
each accrediting entity performs its
accreditation and approval functions
using only a method approved by the
Secretary that is substantially the
same as the method approved for use
by each other accrediting entity. Each
such method will include: an assigned
value for each standard (or element of
a standard); a method of rating an
agency’s or person’s compliance with
each applicable standard; and a method
of evaluating whether an agency’s or
person’s overall compliance with all
applicable standards establishes that
the agency or person is in substantial
compliance with the standards and can
be accredited, temporarily accredited,
or approved. The Secretary will ensure
that the value assigned to each stand-
ard reflects the relative importance of
that standard to compliance with the
Convention and the IAA and is con-
sistent with the value assigned to the
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standard by other accrediting entities.
The accrediting entity must advise ap-
plicants of the value assigned to each
standard (or elements of each standard)
at the time it provides applicants with
the application materials.

(e) If an agency or person has pre-
viously been denied accreditation or
approval, has withdrawn its applica-
tion in anticipation of denial, has had
its temporary accreditation with-
drawn, or is reapplying for accredita-
tion or approval after cancellation, re-
fusal to renew, or temporary debar-
ment, the accrediting entity may take
the reasons underlying such actions
into account when evaluating the agen-
cy or person for accreditation or ap-
proval, and may deny accreditation or
approval on the basis of the previous
action.

(f) If an agency or person that has an
ownership or control interest in the ap-
plicant, as that term is defined in sec-
tion 1124 of the Social Security Act (42
U.S.C. 1320a-3), has been debarred pur-
suant to §96.85, the accrediting entity
may take into account the reasons un-
derlying the debarment when evalu-
ating the agency or person for accredi-
tation or approval, and may deny ac-
creditation or approval or refuse to
renew accreditation or approval on the
basis of the debarment.

(g) The standards contained in sub-
part F of this part do not eliminate the
need for an agency or person to comply
fully with the laws of the jurisdictions
in which it operates. An agency or per-
son must provide adoption services in
Convention cases consistent with the
laws of any State in which it operates
and with the Convention and the IAA.
Persons that are approved to provide
adoption services may only provide
such services in States that do not pro-
hibit persons from providing adoption
services. Nothing in the application of
subparts E and F should be construed
to require a State to allow persons to
provide adoption services if State law
does not permit them to do so.

§96.31
§96.28 [Reserved]

Subpart F—Standards for Conven-
fion Accreditation and Ap-
proval

§96.29 Scope.

The provisions in this subpart pro-
vide the standards for accrediting
agencies and approving persons. Tem-
porary accreditation is governed by the
provisions in subpart N of this part.
Unless otherwise provided in subpart N
of this part, the provisions in this sub-
part do not apply to agencies seeking
temporary accreditation.

LICENSING AND CORPORATE GOVERNANCE

§96.30 State licensing.

(a) The agency or person is properly
licensed or otherwise authorized by
State law to provide adoption services
in at least one State.

(b) The agency or person follows ap-
plicable State licensing and regulatory
requirements in all jurisdictions in
which it provides adoption services.

(c) If it provides adoption services in
a State in which it is not itself licensed
or authorized to provide such services,
the agency or person does so only:

(1) Through agencies or persons that
are licensed or authorized by State law
to provide adoption services in that
State and that are exempted providers
or acting as supervised providers; or

(2) Through public domestic authori-
ties.

(d) In the case of a person, the indi-
vidual or for-profit entity is not pro-
hibited by State law from providing
adoption services in any State where it
is providing adoption services, and does
not provide adoption services in Con-
vention countries that prohibit individ-
uals or for-profit entities from pro-
viding adoption services.

§96.31 Corporate structure.

(a) The agency qualifies for nonprofit
tax treatment under section 501(c)(3) of
the Internal Revenue Code of 1986, as
amended, or for nonprofit status under
the laws of any State.

(b) The person is an individual or is a
for-profit entity organized as a cor-
poration, company, association, firm,
partnership, society, or joint stock
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company, or other legal entity under
the laws of any State.

§96.32 Internal structure and over-
sight.

(a) The agency or person has (or, in
the case of an individual, is) a chief ex-
ecutive officer or equivalent official
who is qualified by education, adoption
service experience, and management
credentials to ensure effective use of
resources and coordinated delivery of
the services provided by the agency or
person, and has authority and responsi-
bility for management and oversight of
the staff and any supervised providers
in carrying out the adoption-related
functions of the organization.

(b) The agency or person has a board
of directors or a similar governing
body that establishes and approves its
mission, policies, budget, and pro-
grams; provides leadership to secure
the resources needed to support its pro-
grams; includes one or more individ-
uals with experience in adoption, in-
cluding but not limited to, adoptees,
birth parents, prospective adoptive par-
ent(s), and adoptive parents; and ap-
points and oversees the performance of
its chief executive officer or equivalent
official. This standard does not apply
where the person is an individual prac-
titioner.

(c) The agency or person keeps per-
manent records of the meetings and de-
liberations of its governing body and of
its major decisions affecting the deliv-
ery of adoption services.

(d) The agency or person has in place
procedures and standards, pursuant to
§96.45 and §96.46, for the selection,
monitoring, and oversight of super-
vised providers.

(e) The agency or person discloses to
the accrediting entity the following in-
formation:

(1) Any other names by which the
agency or person is or has been known,
under either its current or any former
form of organization, and the addresses
and phone numbers used when such
names were used;

(2) The name, address, and phone
number of each current director, man-
ager, and employee of the agency or
person, and, for any such individual
who previously served as a director,
manager, or employee of another pro-
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vider of adoption services, the name,
address, and phone number of such
other provider; and

(3) The name, address, and phone
number of any entity it uses or intends
to use as a supervised provider.

FINANCIAL AND RISK MANAGEMENT

§96.33 Budget, audit, insurance, and
risk assessment requirements.

(a) The agency or person operates
under a budget approved by its gov-
erning body, if applicable, for manage-
ment of its funds. The budget discloses
all remuneration (including per-
quisites) paid to the agency’s or per-
son’s board of directors, managers, em-
ployees, and supervised providers.

(b) The agency’s or person’s finances
are subject to annual internal review
and oversight and are subject to inde-
pendent audits every four years. The
agency or person submits copies of in-
ternal financial review reports for in-
spection by the accrediting entity each
year.

(c) The agency or person submits cop-
ies of each audit, as well as any accom-
panying management letter or quali-
fied opinion letter, for inspection by
the accrediting entity.

(d) The agency or person meets the
financial reporting requirements of
Federal and State laws and regula-
tions.

(e) The agency’s or person’s balance
sheets show that it operates on a sound
financial basis and maintains on aver-
age sufficient cash reserves, assets, or
other financial resources to meet its
operating expenses for two months,
taking into account its projected vol-
ume of cases and its size, scope, and fi-
nancial commitments. The agency or
person has a plan to transfer its Con-
vention cases if it ceases to provide or
is no longer permitted to provide adop-
tion services in Convention cases. The
plan includes provisions for an orga-
nized closure and reimbursement to
clients of funds paid for services not
yet rendered.

(f) If it accepts charitable donations,
the agency or person has safeguards in
place to ensure that such donations do
not influence child placement decisions
in any way.
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(g) The agency or person assesses the
risks it assumes, including by review-
ing information on the availability of
insurance coverage for Convention-re-
lated activities. The agency or person
uses the assessment to meet the re-
quirements in paragraph (h) of this sec-
tion and as the basis for determining
the type and amount of professional,
general, directors’ and officers’, errors
and omissions, and other liability in-
surance to carry.

(h) The agency or person maintains
professional liability insurance in
amounts reasonably related to its ex-
posure to risk, but in no case in an
amount less than $1,000,000 in the ag-
gregate.

(i) The agency’s or person’s chief ex-
ecutive officer, chief financial officer,
and other officers or employees with
direct responsibility for financial
transactions or financial management
of the agency or person are bonded.

§96.34 Compensation.

(a) The agency or person does not
compensate any individual who pro-
vides intercountry adoption services
with an incentive fee or contingent fee
for each child located or placed for
adoption.

(b) The agency or person com-
pensates its directors, officers, employ-
ees, and supervised providers who pro-
vide intercountry adoption services
only for services actually rendered and
only on a fee-for-service, hourly wage,
or salary basis rather than a contin-
gent fee basis.

(c) The agency or person does not
make any payments, promise payment,
or give other consideration to any indi-
vidual directly or indirectly involved
in provision of adoption services in a
particular case, except for salaries or
fees for services actually rendered and
reimbursement for costs incurred. This
does not prohibit an agency or person
from providing in-kind or other dona-
tions not intended to influence or af-
fect a particular adoption.

(d) The fees, wages, or salaries paid
to the directors, officers, employees,
and supervised providers of the agency
or person are not unreasonably high in
relation to the services actually ren-
dered, taking into account the country
in which the adoption services are pro-

§96.35

vided and norms for compensation
within the intercountry adoption com-
munity in that country, to the extent
that such norms are known to the ac-
crediting entity; the location, number,
and qualifications of staff; workload
requirements; budget; and size of the
agency or person.

(e) Any other compensation paid to
the agency’s or person’s directors or
members of its governing body is not
unreasonably high in relation to the
services rendered, taking into account
the same factors listed in paragraph (d)
of this section and its for-profit or non-
profit status.

(f) The agency or person identifies all
vendors to whom clients are referred
for non-adoption services and discloses
to the accrediting entity any corporate
or financial arrangements and any
family relationships with such vendors.

ETHICAL PRACTICES AND
RESPONSIBILITIES

§96.35 Suitability of agencies and per-
sons to provide adoption services
consistent with the Convention.

(a) The agency or person provides
adoption services ethically and in ac-
cordance with the Convention’s prin-
ciples of:

(1) Ensuring that intercountry adop-
tions take place in the best interests of
children; and

(2) Preventing the abduction, exploi-
tation, sale, or trafficking of children.

(b) In order to permit the accrediting
entity to evaluate the suitability of an
agency or person for accreditation or
approval, the agency or person dis-
closes to the accrediting entity the fol-
lowing information related to the agen-
cy or person, under its current or any
former name:

(1) Any instances in which the agen-
cy or person has lost the right to pro-
vide adoption services in any State or
country, including the basis for such
action(s);

(2) Any instances in which the agen-
cy or person was debarred or otherwise
denied the authority to provide adop-
tion services in any State or country,
including the basis and disposition of
such action(s);

(3) Any licensing suspensions for
cause or other negative sanctions by
oversight bodies against the agency or
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person, including the basis and disposi-
tion of such action(s);

(4) For the prior ten-year period, any
disciplinary action(s) against the agen-
cy or person by a licensing or accred-
iting body, including the basis and dis-
position of such action(s);

(5) For the prior ten-year period, any
written complaint(s) related to the pro-
vision of adoption-related services, in-
cluding the basis and disposition of
such complaints, against the agency or
person filed with any State or Federal
or foreign regulatory body and of
which the agency or person was noti-
fied;

(6) For the prior ten-year period, any
known past or pending investigation(s)
(by Federal authorities or by public do-
mestic authorities), criminal charge(s),
child abuse charge(s), or lawsuit(s)
against the agency or person, related
to the provision of child welfare or
adoption-related services, and the basis
and disposition of such action(s).

(7) Any instances where the agency
or person has been found guilty of any
crime under Federal, State, or foreign
law or has been found to have com-
mitted any civil or administrative vio-
lation involving financial irregularities
under Federal, State, or foreign law;

(8) For the prior five-year period, any
instances where the agency or person
has filed for bankruptcy; and

(9) Descriptions of any businesses or
activities that are inconsistent with
the principles of the Convention and
that have been or are currently carried
out by the agency or person, affiliate
organizations, or by any organization
in which the agency or person has an
ownership or controlling interest.

(c) In order to permit the accrediting
entity to evaluate the suitability of an
agency or person for accreditation or
approval, the agency or person (for its
current or any former names) discloses
to the accrediting entity the following
information about its individual direc-
tors, officers, and employees:

(1) For the prior ten-year period, any
conduct by any such individual related
to the provision of adoption-related
services that was subject to external
disciplinary proceeding(s);

(2) Any convictions or current inves-
tigations of any such individual who is
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in a senior management position for
acts involving financial irregularities;

(3) The results of a State criminal
background check and a child abuse
clearance for any such individual in
the United States in a senior manage-
ment position or who works directly
with parent(s) and/or children (unless
such checks have been included in the
State licensing process); and

(4) A completed FBI Form FD-258 for
each such individual in the United
States in a senior management posi-
tion or who works directly with par-
ent(s) and/or children, which the agen-
cy or person must keep on file in case
future allegations warrant submission
of the form for a Federal criminal
background check of any such indi-
vidual.

(5) Descriptions of any businesses or
activities that are inconsistent with
the principles of the Convention and
that are known to have been or are
currently carried out by current indi-
vidual directors, officers, or employees
of the agency or person.

(d) In order to permit the accrediting
entity to evaluate the suitability of a
person who is an individual practi-
tioner for approval, the individual:

(1) Provides the results of a State
criminal background check and a child
abuse clearance to the accrediting en-
tity;

(2) Completes and retains a FBI Form
FD-258 on file in case future allega-
tions warrant submission of the form
for a Federal criminal background
check;

(3) If a lawyer, for every jurisdiction
in which he or she has ever been admit-
ted to the Bar, provides a certificate of
good standing or an explanation of why
he or she is not in good standing, ac-
companied by any relevant documenta-
tion and immediately reports to the ac-
crediting entity any disciplinary ac-
tion considered by a State bar associa-
tion, regardless of whether the action
relates to intercountry adoption; and

(4) If a social worker, for every juris-
diction in which he or she has been li-
censed, provides a certificate of good
standing or an explanation of why he
or she is not in good standing, accom-
panied by any relevant documentation.

(e) In order to permit the accrediting
entity to monitor the suitability of an
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agency or person, the agency or person
must disclose any changes in the infor-
mation required by §96.35 within thirty
business days of learning of the change.

§96.36 Prohibition on child buying.

(a) The agency or person prohibits its
employees and agents from giving
money or other consideration, directly
or indirectly, to a child’s parent(s),
other individual(s), or an entity as pay-
ment for the child or as an inducement
to release the child. If permitted or re-
quired by the child’s country of origin,
an agency or person may remit reason-
able payments for activities related to
the adoption proceedings, pre-birth and
birth medical costs, the care of the
child, the care of the birth mother
while pregnant and immediately fol-
lowing birth of the child, or the provi-
sion of child welfare and child protec-
tion services generally. Permitted or
required contributions shall not be re-
mitted as payment for the child or as
an inducement to release the child.

(b) The agency or person has written
policies and procedures in place reflect-
ing the prohibitions in paragraph (a) of
this section and reinforces them in its
employee training programs.

PROFESSIONAL QUALIFICATIONS AND
TRAINING FOR EMPLOYEES

§96.37 Education and experience re-
quirements for social service per-
sonnel.

(a) The agency or person only uses
employees with appropriate qualifica-
tions and credentials to perform, in
connection with a Convention adop-
tion, adoption-related social service
functions that require the application
of clinical skills and judgment (home
studies, child background studies,
counseling, parent preparation, post-
placement, and other similar services).

(b) The agency’s or person’s employ-
ees meet any State licensing or regu-
latory requirements for the services
they are providing.

(c) The agency’s or person’s executive
director, the supervisor overseeing a
case, or the social service employee
providing adoption-related social serv-
ices that require the application of
clinical skills and judgment (home
studies, child background studies,

§96.37

counseling, parent preparation, post-
placement, and other similar services)
has experience in the professional de-
livery of intercountry adoption serv-
ices.

(d) Supervisors. The agency’s or per-
son’s social work supervisors have
prior experience in family and chil-
dren’s services, adoption, or inter-
country adoption and either:

(1) A master’s degree from an accred-
ited program of social work;

(2) A master’s degree (or doctorate)
in a related human service field, in-
cluding, but not Ilimited to, psy-
chology, psychiatry, psychiatric nurs-
ing, counseling, rehabilitation coun-
seling, or pastoral counseling; or

(3) In the case of a social work super-
visor who is or was an incumbent at
the time the Convention enters into
force for the United States, the super-
visor has significant skills and experi-
ence in intercountry adoption and has
regular access for consultation pur-
poses to an individual with the quali-
fications listed in paragraph (d)(1) or
paragraph (d)(2) of this section.

(e) Non-supervisory employees. The
agency’s or person’s non-supervisory
employees providing adoption-related
social services that require the applica-
tion of clinical skills and judgment
other than home studies or child back-
ground studies have either:

(1) A master’s degree from an accred-
ited program of social work or in an-
other human service field; or

(2) A bachelor’s degree from an ac-
credited program of social work; or a
combination of a bachelor’s degree in
any field and prior experience in family
and children’s services, adoption, or
intercountry adoption; and

(3) Are supervised by an employee of
the agency or person who meets the re-
quirements for supervisors in para-
graph (d) of this section.

(f) Home studies. The agency’s or per-
son’s employees who conduct home
studies:

(1) Are authorized or licensed to com-
plete a home study under the laws of
the States in which they practice;

(2) Meet the INA requirements for
home study preparers in 8 CFR 204.3(b);
and
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(3) Are supervised by an employee of
the agency or person who meets the re-
quirements in paragraph (d) of this sec-
tion.

(g) Child background studies. The
agency’s or person’s employees who
prepare child background studies:

(1) Are authorized or licensed to com-
plete a child background study under
the laws of the States in which they
practice; and

(2) Are supervised by an employee of
the agency or person who meets the re-
quirements in paragraph (d) of this sec-
tion.

§96.38 Training requirements for so-
cial service personnel.

(a) The agency or person provides
newly hired employees who have adop-
tion-related responsibilities involving
the application of clinical skills and
judgment (home studies, child back-
ground studies, counseling services,
parent preparation, post-placement and
other similar services) with a com-
prehensive orientation to intercountry
adoption that includes training on:

(1) The requirements of the Conven-
tion, the IAA, the regulations imple-
menting the IAA, and other applicable
Federal regulations;

(2) The INA regulations applicable to
the immigration of children adopted
from a Convention country;

(3) The adoption laws of any Conven-
tion country where the agency or per-
son provides adoption services;

(4) Relevant State laws;

(5) Ethical considerations in inter-
country adoption and prohibitions on
child-buying;

(6) The agency’s or person’s goals,
ethical and professional guidelines, or-
ganizational lines of accountability,
policies, and procedures; and

(7) The cultural diversity of the popu-
lation(s) served by the agency or per-
son.

(b) In addition to the orientation
training required under paragraph (a)
of this section, the agency or person
provides initial training to newly hired
or current employees whose respon-
sibilities include providing adoption-
related social services that involve the
application of clinical skills and judg-
ment (home studies, child background
studies, counseling services, parent
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preparation, post-placement and other
similar services) that addresses:

(1) The factors in the countries of ori-
gin that lead to children needing adop-
tive families;

(2) Feelings of separation, grief, and
loss experienced by the child with re-
spect to the family of origin;

(3) Attachment and post-traumatic
stress disorders;

(4) Psychological issues facing chil-
dren who have experienced abuse or ne-
glect and/or whose parents’ rights have
been terminated because of abuse or
neglect;

(5) The impact of institutionalization
on child development;

(6) Outcomes for children placed for
adoption internationally and the bene-
fits of permanent family placements
over other forms of government care;

(7) The most frequent medical and
psychological problems experienced by
children from the countries of origin
served by the agency or person;

(8) The process of developing emo-
tional ties to an adoptive family;

(9) Acculturation and assimilation
issues, including those arising from
factors such as race, ethnicity, reli-
gion, and culture and the impact of
having been adopted internationally;
and

(10) Child, adolescent, and adult de-
velopment as affected by adoption.

(c) The agency or person ensures that
employees who provide adoption-re-
lated social services that involve the
application of clinical skills and judg-
ment (home studies, child background
studies, counseling services, parent
preparation, post-placement and other
similar services) also receive, in addi-
tion to the orientation and initial
training described in paragraphs (a)
and (b) of this section, no less than
thirty hours of training every two
years, or more if required by State law,
on current and emerging adoption
practice issues through participation
in seminars, conferences, documented
distance learning courses, and other
similar programs. Continuing edu-
cation hours required under State law
may count toward the thirty hours of
training as long as the training is re-
lated to current and emerging adoption
practice issues.
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(d) The agency or person exempts
newly hired and current employees
from elements of the orientation and
initial training required in paragraphs
(a) and (b) of this section only where
the employee has demonstrated experi-
ence with intercountry adoption and
knowledge of the Convention and the
TIAA.

INFORMATION DISCLOSURE, FEE PRAC-
TICES, AND QUALITY CONTROL POLICIES
AND PRACTICES

§96.39 Information disclosure and

quality control practices.

(a) The agency or person fully dis-
closes in writing to the general public
upon request and to prospective cli-
ent(s) upon initial contact:

(1) Its adoption service policies and
practices, including general eligibility
criteria and fees;

(2) The supervised providers with
whom the prospective client(s) can ex-
pect to work in the United States and
in the child’s country of origin and the
usual costs associated with their serv-
ices; and

(3) A sample written adoption serv-
ices contract substantially like the one
that the prospective client(s) will be
expected to sign should they proceed.

(b) The agency or person discloses to
client(s) and prospective client(s) that
the following information is available
upon request and makes such informa-
tion available when requested:

(1) The number of its adoption place-
ments per year for the prior three cal-
endar years, and the number and per-
centage of those placements that re-
main intact, are disrupted, or have
been dissolved as of the time the infor-
mation is provided;

(2) The number of parents who apply
to adopt on a yearly basis, based on
data for the prior three calendar years;
and

(3) The number of children eligible
for adoption and awaiting an adoptive
placement referral via the agency or
person.

(c) The agency or person does not
give preferential treatment to its board
members, contributors, volunteers, em-
ployees, agents, consultants, or inde-
pendent contractors with respect to

§96.40

the placement of children for adoption
and has a written policy to this effect.

(d) The agency or person requires a
client to sign a waiver of liability as
part of the adoption service contract
only where that waiver complies with
applicable State law. Any waiver re-
quired is limited and specific, based on
risks that have been discussed and ex-
plained to the client in the adoption
services contract.

(e) The agency or person cooperates
with reviews, inspections, and audits
by the accrediting entity or the Sec-
retary.

(f) The agency or person uses the
internet in the placement of individual
children eligible for adoption only
where:

(1) Such use is not prohibited by ap-
plicable State or Federal law or by the
laws of the child’s country of origin;

(2) Such use is subject to controls to
avoid misuse and links to any sites
that reflect practices that involve the
sale, abduction, exploitation, or traf-
ficking of children;

(3) Such use, if it includes photo-
graphs, is designed to identify children
either who are currently waiting for
adoption or who have already been
adopted or placed for adoption (and
who are clearly so identified); and

(4) Such use does not serve as a sub-
stitute for the direct provision of adop-
tion services, including services to the
child, the prospective adoptive par-
ent(s), and/or the birth parent(s).

§96.40 Fee policies and procedures.

(a) The agency or person provides to
all applicants, prior to application, a
written schedule of expected total fees
and estimated expenses and an expla-
nation of the conditions under which
fees or expenses may be charged,
waived, reduced, or refunded and of
when and how the fees and expenses
must be paid.

(b) Before providing any adoption
service to prospective adoptive par-
ent(s), the agency or person itemizes
and discloses in writing the following
information for each separate category
of fees and estimated expenses that the
prospective adoptive parent(s) will be
charged in connection with a Conven-
tion adoption:
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(1) Home study. The expected total
fees and estimated expenses for home
study preparation and approval, wheth-
er the home study is to be prepared di-
rectly by the agency or person itself, or
prepared by a supervised provider, ex-
empted provider, or approved person
and approved as required under §96.47;

(2) Adoption expenses in the United
States. The expected total fees and esti-
mated expenses for all adoption serv-
ices other than the home study that
will be provided in the United States.
This category includes, but is not lim-
ited to, personnel costs, administrative
overhead, operational costs, training
and education, communications and
publications costs, and any other costs
related to providing adoption services
in the United States;

(3) Foreign country program expenses.
The expected total fees and estimated
expenses for all adoption services that
will be provided in the child’s Conven-
tion country. This category includes,
but is not limited to, costs for per-
sonnel, administrative overhead, train-
ing, education, legal services, and com-
munications, and any other costs re-
lated to providing adoption services in
the child’s Convention country;

(4) Care of the child. The expected
total fees and estimated expenses
charged to prospective adoptive par-
ent(s) for the care of the child in the
country of origin prior to adoption, in-
cluding, but not limited to, costs for
food, clothing, shelter and medical
care; foster care services; orphanage
care; and any other services provided
directly to the child;

(5) Translation and document exrpenses.
The expected total fees and estimated
expenses for obtaining any necessary
documents and for any translation of
documents related to the adoption,
along with information on whether the
prospective adoptive parent(s) will be
expected to pay such costs directly or
to third parties, either in the United
States or in the child’s Convention
country, or through the agency or per-
son. This category includes, but is not
limited to, costs for obtaining, trans-
lating, or copying records or docu-
ments required to complete the adop-
tion, costs for the child’s Convention
court documents, passport, adoption
certificate and other documents re-
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lated to the adoption, and costs for
notarizations and certifications;

(6) Contributions. Any fixed contribu-
tion amount or percentage that the
prospective adoptive parent(s) will be
expected or required to make to child
protection or child welfare service pro-
grams in the child’s Convention coun-
try or in the United States, along with
an explanation of the intended use of
the contribution and the manner in
which the transaction will be recorded
and accounted for; and

(7T) Post-placement and post-adoption
reports. The expected total fees and es-
timated expenses for any post-place-
ment or post-adoption reports that the
agency or person or parent(s) must pre-
pare in light of any requirements of the
expected country of origin.

(c) If the following fees and esti-
mated expenses were not disclosed as
part of the categories identified in
paragraph (b) of this section, the agen-
cy or person itemizes and discloses in
writing any:

(1) Third party fees. The expected
total fees and estimated expenses for
services that the prospective adoptive
parent(s) will be responsible to pay di-
rectly to a third party. Such third
party fees include, but are not limited
to, fees to competent authorities for
services rendered or Central Authority
processing fees; and

(2) Travel and accommodation expenses.
The expected total fees and estimated
expenses for any travel, transpor-
tation, and accommodation services ar-
ranged by the agency or person for the
prospective adoptive parent(s).

(d) The agency or person also speci-
fies in its adoption services contract
when and how funds advanced to cover
fees or expenses will be refunded if
adoption services are not provided.

(e) When the agency or person uses
part of its fees to provide special serv-
ices, such as cultural programs for
adoptee(s), scholarships or other serv-
ices, it discloses this policy to the pro-
spective adoptive parent(s) in advance
of providing any adoption services and
gives the prospective adoptive par-
ent(s) a general description of the pro-
grams supported by such funds.

(f) The agency or person has mecha-
nisms in place for transferring funds to
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Convention countries when the finan-
cial institutions of the Convention
country so permit and for obtaining
written receipts for such transfers, so
that direct cash transactions by the
prospective adoptive parent(s) to pay
for adoption services provided in the
Convention country are minimized or
unnecessary.

(g) The agency or person does not
customarily charge additional fees and
expenses beyond those disclosed in the
adoption services contract and has a
written policy to this effect. In the
event that unforeseen additional fees
and expenses are incurred in the Con-
vention country, the agency or person
charges such additional fees and ex-
penses only under the following condi-
tions:

(1) It discloses the fees and expenses
in writing to the prospective adoptive

parent(s);
(2) It obtains the specific consent of
the prospective adoptive parent(s)

prior to expending any funds in excess
of $1000 for which the agency or person
will hold the prospective adoptive par-
ent(s) responsible or gives the prospec-
tive adoptive parent(s) the opportunity
to waive the notice and consent re-
quirement in advance. If the prospec-
tive adoptive parent(s) has the oppor-
tunity to waive the notice and consent
requirement in advance, this policy is
reflected in the written policies and
procedures of the agency or person; and

(3) It provides written receipts to the
prospective adoptive parent(s) for fees
and expenses paid directly by the agen-
cy or person in the Convention country
and retains copies of such receipts.

(h) The agency or person returns any
funds to which the prospective adop-
tive parent(s) may be entitled within
sixty days of the completion of the de-
livery of services.

RESPONDING TO COMPLAINTS AND
RECORDS AND REPORTS MANAGEMENT

§96.41 Procedures for responding to
complaints and improving service
delivery.

(a) The agency or person has written
complaint policies and procedures that
incorporate the standards in para-
graphs (b) through (h) of this section
and provides a copy of such policies
and procedures, including contact in-
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formation for the Complaint Registry,
to client(s) at the time the adoption
services contract is signed.

(b) The agency or person permits any
birth parent, prospective adoptive par-
ent or adoptive parent, or adoptee to
lodge directly with the agency or per-
son signed and dated complaints about
any of the services or activities of the
agency or person (including its use of
supervised providers) that he or she be-
lieves raise an issue of compliance with
the Convention, the IAA, or the regula-
tions implementing the IAA, and ad-
vises such individuals of the additional
procedures available to them if they
are dissatisfied with the agency’s or
person’s response to their complaint.

(c) The agency or person responds in
writing to complaints received pursu-
ant to paragraph (b) of this section
within thirty days of receipt, and pro-
vides expedited review of such com-
plaints that are time-sensitive or that
involve allegations of fraud.

(d) The agency or person maintains a
written record of each complaint re-
ceived pursuant to paragraph (b) of this
section and the steps taken to inves-
tigate and respond to it and makes this
record available to the accrediting en-
tity or the Secretary upon request.

(e) The agency or person does not
take any action to discourage a client
or prospective client from, or retaliate
against a client or prospective client
for: making a complaint; expressing a
grievance; providing information in
writing or interviews to an accrediting
entity on the agency’s or person’s per-
formance; or questioning the conduct
of or expressing an opinion about the
performance of an agency or person.

(f) The agency or person provides to
the accrediting entity and the Sec-
retary, on a semi-annual basis, a sum-
mary of all complaints received pursu-
ant to paragraph (b) of this section
during the preceding six months (in-
cluding the number of complaints re-
ceived and how each complaint was re-
solved) and an assessment of any dis-
cernible patterns in complaints re-
ceived against the agency or person
pursuant to paragraph (b) of this sec-
tion, along with information about
what systemic changes, if any, were
made or are planned by the agency or
person in response to such patterns.
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(g) The agency or person provides
any information about complaints re-
ceived pursuant to paragraph (b) of this
section as may be requested by the ac-
crediting entity or the Secretary.

(h) The agency or person has a qual-
ity improvement program appropriate
to its size and circumstances through
which it makes systematic efforts to
improve its adoption services as need-
ed. The agency or person uses quality
improvement methods such as review-
ing complaint data, using client satis-
faction surveys, or comparing the
agency’s or person’s practices and per-
formance against the data contained in
the Secretary’s annual reports to Con-
gress on intercountry adoptions.
§96.42 Retention, preservation, and
disclosure of adoption records.

(a) The agency or person retains or
archives adoption records in a safe, se-
cure, and retrievable manner for the
period of time required by applicable
State law.

(b) The agency or person makes read-
ily available to the adoptee and the
adoptive parent(s) upon request all
non-identifying information in its cus-
tody about the adoptee’s health history
or background.

(c) The agency or person ensures that
personal data gathered or transmitted
in connection with an adoption is used
only for the purposes for which the in-
formation was gathered and safeguards
sensitive individual information.

(d) The agency or person has a plan
that is consistent with the provisions
of this section, the plan required under
§96.33, and applicable State law for
transferring custody of adoption
records that are subject to retention or
archival requirements to an appro-
priate custodian, and ensuring the ac-
cessibility of those adoption records, in
the event that the agency or person
ceases to provide or is no longer per-
mitted to provide adoption services
under the Convention.

(e) The agency or person notifies the
accrediting entity and the Secretary in
writing within thirty days of the time
it ceases to provide or is no longer per-
mitted to provide adoption services and
provides information about the trans-
fer of its adoption records.
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§96.43 Case tracking,
ment, and reporting.

(a) When acting as the primary pro-
vider, the agency or person maintains
all the data required in this section in
a format approved by the accrediting
entity and provides it to the accred-
iting entity on an annual basis.

(b) When acting as the primary pro-
vider, the agency or person routinely
generates and maintains reports as fol-
lows:

(1) For cases involving children im-
migrating to the United States, infor-
mation and reports on the total num-
ber of intercountry adoptions under-
taken by the agency or person each
year in both Convention and non-Con-
vention cases and, for each case:

(i) The Convention country or other
country from which the child emi-
grated;

(ii) The State to which the child im-
migrated;

(iii) The State, Convention country,
or other country in which the adoption
was finalized;

(iv) The age of the child; and

(v) The date of the child’s placement
for adoption.

(2) For cases involving children emi-
grating from the United States, infor-
mation and reports on the total num-
ber of intercountry adoptions under-
taken by the agency or person each
year in both Convention and non-Con-
vention cases and, for each case:

(i) The State from which the child
emigrated;

(ii) The Convention country or other
country to which the child immigrated;

(iii) The State, Convention country,
or other country in which the adoption
was finalized;

(iv) The age of the child; and

(v) The date of the child’s placement
for adoption.

(3) For each disrupted placement in-
volving a Convention adoption, infor-
mation and reports about the disrup-
tion, including information on:

(i) The Convention country from
which the child emigrated;

(ii) The State to which the child im-
migrated;

(iii) The age of the child;

(iv) The date of the child’s placement
for adoption;

data manage-
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(v) The reason(s) for and resolution(s)
of the disruption of the placement for
adoption, including information on the
child’s re-placement for adoption and
final legal adoption;

(vi) The names of the agencies or per-
sons that handled the placement for
adoption; and

(vii) The plans for the child.

(4) Wherever possible, for each dis-
solution of a Convention adoption, in-
formation and reports on the dissolu-
tion, including information on:

(i) The Convention country from
which the child emigrated;

(ii) The State to which the child im-
migrated;

(iii) The age of the child;

(iv) The date of the child’s placement
for adoption;

(v) The reason(s) for and resolution(s)
of the dissolution of the adoption, to
the extent known by the agency or per-
son;

(vi) The names of the agencies or per-
sons that handled the placement for
adoption; and

(vii) The plans for the child.

(5) Information on the shortest, long-
est, and average length of time it takes
to complete a Convention adoption, set
forth by the child’s country of origin,
calculated from the time the child is
matched with the prospective adoptive
parent(s) until the time the adoption is
finalized by a court, excluding any pe-
riod for appeal;

(6) Information on the range of adop-
tion fees, including the lowest, highest,
average, and the median of such fees,
set forth by the child’s country of ori-
gin, charged by the agency or person
for Convention adoptions involving
children immigrating to the United
States in connection with their adop-
tion.

(c) If the agency or person provides
adoption services in cases not subject
to the Convention that involve a child
emigrating from the United States for
the purpose of adoption or after an
adoption has been finalized, it provides
such information as required by the
Secretary directly to the Secretary and
demonstrates to the accrediting entity
that it has provided this information.

(d) The agency or person provides
any of the information described in
paragraphs (a) through (c) of this sec-

§96.45

tion to the accrediting entity or the
Secretary within thirty days of re-
quest.

SERVICE PLANNING AND DELIVERY

§96.44 Acting as primary provider.

(a) When required by §96.14(a), the
agency or person acts as primary pro-
vider and adheres to the provisions in
§96.14(b) through (e). When acting as
the primary provider, the agency or
person develops and implements a serv-
ice plan for providing all adoption serv-
ices and provides all such services, ei-
ther directly or through arrangements
with supervised providers, exempted
providers, public domestic authorities,
competent authorities, Central Au-
thorities, public foreign authorities, or,
to the extent permitted by §96.14(c),
other foreign providers (agencies, per-
sons, or other non-governmental enti-
ties).

(b) The agency or person has an orga-
nizational structure, financial and per-
sonnel resources, and policies and pro-
cedures in place that demonstrate that
the agency or person is capable of act-
ing as a primary provider in any Con-
vention adoption case and, when acting
as the primary provider, provides ap-
propriate supervision to supervised
providers and verifies the work of other
foreign providers in accordance with
§§96.45 and 96.46.

§96.45 Using supervised providers in
the United States.

(a) The agency or person, when act-
ing as the primary provider and using
supervised providers in the TUnited
States to provide adoption services, en-
sures that each such supervised pro-
vider:

(1) Is in compliance with applicable
State licensing and regulatory require-
ments in all jurisdictions in which it
provides adoption services;

(2) Does not engage in practices in-
consistent with the Convention’s prin-
ciples of furthering the best interests
of the child and preventing the sale,
abduction, exploitation, or trafficking
of children; and

(3) Before entering into an agreement
with the primary provider for the pro-
vision of adoption services, discloses to
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the primary provider the suitability in-
formation listed in §96.35.

(b) The agency or person, when act-
ing as the primary provider and using
supervised providers in the TUnited
States to provide adoption services, en-
sures that each such supervised pro-
vider operates under a written agree-
ment with the primary provider that:

(1) Identifies clearly the adoption
service(s) to be provided by the super-
vised provider and requires that the
service(s) be provided in accordance
with the applicable service standard(s)
for accreditation and approval (for ex-
ample: home study (§96.47); parent
training (§96.48); child background
studies and consent (§96.53));

(2) Requires the supervised provider
to comply with the following standards
regardless of the type of adoption serv-
ices it is providing: §96.36 (prohibition

on child-buying), §96.34 (compensa-
tion), §96.38 (employee training),
§96.39(d) (waivers of liability), and

§96.41(b) through (e) (complaints);

(3) Identifies specifically the lines of
authority between the primary pro-
vider and the supervised provider, the
employee of the primary provider who
will be responsible for supervision, and
the employee of the supervised pro-
vider who will be responsible for ensur-
ing compliance with the written agree-
ment;

(4) States clearly the compensation
arrangement for the services to be pro-
vided and the fees and expenses to be
charged by the supervised provider;

(b) Specifies whether the supervised
provider’s fees and expenses will be
billed to and paid by the client(s) di-
rectly or billed to the client through
the primary provider;

(6) Provides that, if billing the cli-
ent(s) directly for its service, the su-
pervised provider will give the client(s)
an itemized bill of all fees and expenses
to be paid, with a written explanation
of how and when such fees and expenses
will be refunded if the service is not
completed, and will return any funds
collected to which the client(s) may be
entitled within sixty days of the com-
pletion of the delivery of services;

(7 Requires the supervised provider
to meet the same personnel qualifica-
tions as accredited agencies and ap-
proved persons, as provided for in
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§96.37, except that, for purposes of
§§96.37(e)(3), (£)(3), and (g)(2), the work
of the employee must be supervised by
an employee of an accredited agency or
approved person;

(8) Requires the supervised provider
to limit the use of and safeguard per-
sonal data gathered or transmitted in
connection with an adoption, as pro-
vided for in §96.42;

(9) Requires the supervised provider
to respond within a reasonable period
of time to any request for information
from the primary provider, the Sec-
retary, or the accrediting entity that
issued the primary provider’s accredi-
tation or approval;

(10) Requires the supervised provider
to provide the primary provider on a
timely basis any data that is necessary
to comply with the primary provider’s
reporting requirements;

(11) Requires the supervised provider
to disclose promptly to the primary
provider any changes in the suitability
information required by §96.35;

(12) Permits suspension or termi-
nation of the agreement on reasonable
notice if the primary provider has
grounds to believe that the supervised
provider is not in compliance with the
agreement or the requirements of this
section.

§96.46 Using providers in Convention
countries.

(a) The agency or person, when act-
ing as the primary provider and using
foreign supervised providers to provide
adoption services in Convention coun-
tries, ensures that each such foreign
supervised provider:

(1) Is in compliance with the laws of
the Convention country in which it op-
erates;

(2) Does not engage in practices in-
consistent with the Convention’s prin-
ciples of furthering the best interests
of the child and preventing the sale,
abduction, exploitation, or trafficking
of children;

(3) Before entering into an agreement
with the primary provider for the pro-
vision of adoption services, discloses to
the primary provider the suitability in-
formation listed in §96.35, taking into
account the authorities in the Conven-
tion country that are analogous to the
authorities identified in that section;
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(4) Does not have a pattern of licens-
ing suspensions or other sanctions and
has not lost the right to provide adop-
tion services in any jurisdiction for
reasons germane to the Convention;
and

(5) Is accredited in the Convention
country in which it operates, if such
accreditation is required by the laws of
that Convention country to perform
the adoption services it is providing.

(b) The agency or person, when act-
ing as the primary provider and using
foreign supervised providers to provide
adoption services in Convention coun-
tries, ensures that each such foreign
supervised provider operates under a
written agreement with the primary
provider that:

(1) Identifies clearly the adoption
service(s) to be provided by the foreign
supervised provider;

(2) Requires the foreign supervised
provider, if responsible for obtaining
medical or social information on the
child, to comply with the standards in
§96.49(d) through (j);

(3) Requires the foreign supervised
provider to adhere to the standard in
§96.36(a) prohibiting child buying; and
has written policies and procedures in
place reflecting the prohibitions in
§96.36(a) and reinforces them in train-
ing programs for its employees and
agents;

(4) Requires the foreign supervised
provider to compensate its directors,
officers, and employees who provide
intercountry adoption services on a
fee-for-service, hourly wage, or salary
basis, rather than based on whether a
child is placed for adoption, located for
an adoptive placement, or on a similar
contingent fee basis;

(5) Identifies specifically the lines of
authority between the primary pro-
vider and the foreign supervised pro-
vider, the employee of the primary pro-
vider who will be responsible for super-
vision, and the employee of the super-
vised provider who will be responsible
for ensuring compliance with the writ-
ten agreement;

(6) States clearly the compensation
arrangement for the services to be pro-
vided and the fees and expenses to be
charged by the foreign supervised pro-
vider;
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(7T) Specifies whether the foreign su-
pervised provider’s fees and expenses
will be billed to and paid by the cli-
ent(s) directly or billed to the client
through the primary provider;

(8) Provides that, if billing the cli-
ent(s) directly for its service, the for-
eign supervised provider will give the
client(s) an itemized bill of all fees and
expenses to be paid, with a written ex-
planation of how and when such fees
and expenses will be refunded if the
service is not completed, and will re-
turn any funds collected to which the
client(s) may be entitled within sixty
days of the completion of the delivery
of services;

(9) Requires the foreign supervised
provider to respond within a reasonable
period of time to any request for infor-
mation from the primary provider, the
Secretary, or the accrediting entity
that issued the primary provider’s ac-
creditation or approval;

(10) Requires the foreign supervised
provider to provide the primary pro-
vider on a timely basis any data that is
necessary to comply with the primary
provider’s reporting requirements;

(11) Requires the foreign supervised
provider to disclose promptly to the
primary provider any changes in the
suitability information required by
§96.35; and

(12) Permits suspension or termi-
nation of the agreement on reasonable
notice if the primary provider has
grounds to believe that the foreign su-
pervised provider is not in compliance
with the agreement or the require-
ments of this section.

(c) The agency or person, when act-
ing as the primary provider and, in ac-
cordance with §96.14, using foreign pro-
viders that are not under its super-
vision, verifies, through review of the
relevant documentation and other ap-
propriate steps, that:

(1) Any necessary consent to termi-
nation of parental rights or to adoption
obtained by the foreign provider was
obtained in accordance with applicable
foreign law and Article 4 of the Con-
vention;

(2) Any background study and report
on a child in a case involving immigra-
tion to the United States (an incoming
case) performed by the foreign provider
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was performed in accordance with ap-
plicable foreign law and Article 16 of
the Convention.

(3) Any home study and report on
prospective adoptive parent(s) in a case
involving emigration from the United
States (an outgoing case) performed by
the foreign provider was performed in
accordance with applicable foreign law
and Article 15 of the Convention.

STANDARDS FOR CASES IN WHICH A
CHILD IS IMMIGRATING TO THE UNITED
STATES (INCOMING CASES)

§96.47 Preparation of home studies in
incoming cases.

(a) The agency or person ensures that
a home study on the prospective adop-
tive parent(s) (which for purposes of
this section includes the initial report
and any supplemental statement sub-
mitted to DHS) is completed that in-
cludes the following:

(1) Information about the prospective
adoptive parent(s)’ identity, eligibility
and suitability to adopt, background,
family and medical history, social en-
vironment, reasons for adoption, abil-
ity to undertake an intercountry adop-
tion, and the characteristics of the
children for whom the prospective
adoptive parent(s) would be qualified
to care (specifying in particular wheth-
er they are willing and able to care for
a child with special needs);

(2) A determination whether the pro-
spective adoptive parent(s) are eligible
and suited to adopt;

(3) A statement describing the coun-
seling and training provided to the pro-
spective adoptive parent(s);

(4) The results of a criminal back-
ground check on the prospective adop-
tive parent(s) and any other individual
for whom a check is required by 8 CFR
204.3(e);

(5) A full and complete statement of
all facts relevant to the eligibility and
suitability of the prospective adoptive
parent(s) to adopt a child under any
specific requirements identified to the
Secretary by the Central Authority of
the child’s country of origin; and

(6) A statement in each copy of the
home study that it is a true and accu-
rate copy of the home study that was
provided to the prospective adoptive
parent(s) or DHS.
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(b) The agency or person ensures that
the home study is performed in accord-
ance with 8 CFR 204.3(e), and any appli-
cable State law.

(c) Where the home study is not per-
formed in the first instance by an ac-
credited agency or temporarily accred-
ited agency, the agency or person en-
sures that the home study is reviewed
and approved in writing by an accred-
ited agency or temporarily accredited
agency. The written approval must in-
clude a determination that the home
study:

(1) Includes all of the information re-
quired by paragraph (a) of this section
and is performed in accordance with 8
CFR 204.3(e), and applicable State law;
and

(2) Was performed by an individual
who meets the requirements in
§96.37(f), or, if the individual is an ex-
empted provider, ensures that the indi-
vidual meets the requirements for
home study providers established by 8
CFR 204.3(b).

(d) The agency or person takes all ap-
propriate measures to ensure the time-
ly transmission of the same home
study that was provided to the prospec-
tive adoptive parent(s) or to DHS to
the Central Authority of the child’s
country of origin (or to an alternative
authority designated by that Central
Authority).

§96.48 Preparation and training of
prospective adoptive parent(s) in
incoming cases.

(a) The agency or person provides
prospective adoptive parent(s) with at
least ten hours (independent of the
home study) of preparation and train-
ing, as described in paragraphs (b) and
(c) of this section, designed to promote
a successful intercountry adoption.
The agency or person provides such
training before the prospective adop-
tive parent(s) travel to adopt the child
or the child is placed with the prospec-
tive adoptive parent(s) for adoption.

(b) The training provided by the
agency or person addresses the fol-
lowing topics:

(1) The intercountry adoption proc-
ess, the general characteristics and
needs of children awaiting adoption,
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and the in-country conditions that af-
fect children in the Convention coun-
try from which the prospective adop-
tive parent(s) plan to adopt;

(2) The effects on children of mal-
nutrition, relevant environmental tox-
ins, maternal substance abuse, and of
any other known genetic, health, emo-
tional, and developmental risk factors
associated with children from the ex-
pected country of origin;

(3) Information about the impact on
a child of leaving familiar ties and sur-
roundings, as appropriate to the ex-
pected age of the child;

(4) Data on institutionalized children
and the impact of institutionalization
on children, including the effect on
children of the length of time spent in
an institution and of the type of care
provided in the expected country of ori-
g1in;

(5) Information on attachment dis-
orders and other emotional problems
that institutionalized or traumatized
children and children with a history of
multiple caregivers may experience,
before and after their adoption;

(6) Information on the laws and adop-
tion processes of the expected country
of origin, including foreseeable delays
and impediments to finalization of an
adoption;

(7) Information on the long-term im-
plications for a family that has become
multicultural through intercountry
adoption; and

(8) An explanation of any reporting
requirements associated with Conven-
tion adoptions, including any post-
placement or post-adoption reports re-
quired by the expected country of ori-
gin.

(c) The agency or person also pro-
vides the prospective adoptive par-
ent(s) with training that allows them
to be as fully prepared as possible for
the adoption of a particular child. This
includes counseling on:

(1) The child’s history and cultural,
racial, religious, ethnic, and linguistic
background;

(2) The known health risks in the
specific region or country where the
child resides; and

(3) Any other medical, social, back-
ground, birth history, educational
data, developmental history, or any
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other data known about the particular
child.

(d) The agency or person provides
such training through appropriate
methods, including:

(1) Collaboration among agencies or
persons to share resources to meet the
training needs of prospective adoptive
parents;

(2) Group seminars offered by the
agency or person or other agencies or
training entities;

(3) Individual counseling sessions;

(4) Video, computer-assisted, or dis-
tance learning methods using standard-
ized curricula; or

(5) In cases where training cannot
otherwise be provided, an extended
home study process, with a system for
evaluating the thoroughness with
which the topics have been covered.

(e) The agency or person provides ad-
ditional in-person, individualized coun-
seling and preparation, as needed, to
meet the needs of the prospective adop-
tive parent(s) in light of the particular
child to be adopted and his or her spe-
cial needs, and any other training or
counseling needed in light of the child
background study or the home study.

(f) The agency or person provides the
prospective adoptive parent(s) with in-
formation about print, internet, and
other resources available for con-
tinuing to acquire information about
common behavioral, medical, and other
issues; connecting with parent support
groups, adoption clinics and experts;
and seeking appropriate help when
needed.

(g) The agency or person exempts
prospective adoptive parent(s) from all
or part of the training and preparation
that would normally be required for a
specific adoption only when the agency
or person determines that the prospec-
tive adoptive parent(s) have received
adequate prior training or have prior
experience as parent(s) of children
adopted from abroad.

(h) The agency or person records the
nature and extent of the training and
preparation provided to the prospective
adoptive parent(s) in the adoption
record.
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§96.49 Provision of medical and social
information in incoming cases.

(a) The agency or person provides a
copy of the child’s medical records (in-
cluding, to the fullest extent prac-
ticable, a correct and complete
English-language translation of such
records) to the prospective adoptive
parent(s) as early as possible, but no
later than two weeks before either the
adoption or placement for adoption, or
the date on which the prospective
adoptive parent(s) travel to the Con-
vention country to complete all proce-
dures in such country relating to the
adoption or placement for adoption,
whichever is earlier.

(b) Where any medical record pro-
vided pursuant to paragraph (a) of this
section is a summary or compilation of
other medical records, the agency or
person includes those underlying med-
ical records in the medical records pro-
vided pursuant to paragraph (a) if they
are available.

(c) The agency or person provides the
prospective adoptive parent(s) with any
untranslated medical reports or video-
tapes or other reports and provides an
opportunity for the client(s) to arrange
for their own translation of the
records, including a translation into a
language other than English, if needed.

(d) The agency or person itself uses
reasonable efforts, or requires its su-
pervised provider in the child’s country
of origin who is responsible for obtain-
ing medical information about the
child on behalf of the agency or person
to use reasonable efforts, to obtain
available information, including in
particular:

(1) The date that the Convention
country or other child welfare author-
ity assumed custody of the child and
the child’s condition at that time;

(2) History of any significant ill-
nesses, hospitalizations, special needs,
and changes in the child’s condition
since the Convention country or other
child welfare authority assumed cus-
tody of the child;

(3) Growth data, including prenatal
and birth history, and developmental
status over time and current develop-
mental data at the time of the child’s
referral for adoption; and

(4) Specific information on the
known health risks in the specific re-
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gion or country where the child re-
sides.

(e) If the agency or person provides
medical information, other than the in-
formation provided by public foreign
authorities, to the prospective adoptive
parent(s) from an examination by a
physician or from an observation of the
child by someone who is not a physi-
cian, the agency or person uses reason-
able efforts to include the following:

(1) The name and credentials of the
physician who performed the examina-
tion or the individual who observed the
child;

(2) The date of the examination or
observation; how the report’s informa-
tion was retained and verified; and if
anyone directly responsible for the
child’s care has reviewed the report;

(3) If the medical information in-
cludes references, descriptions, or ob-
servations made by any individual
other than the physician who per-
formed the examination or the indi-
vidual who performed the observation,
the identity of that individual, the in-
dividual’s training, and information on
what data and perceptions the indi-
vidual used to draw his or her conclu-
sions;

(4) A review of hospitalizations, sig-
nificant illnesses, and other significant
medical events, and the reasons for
them;

(5) Information about the full range
of any tests performed on the child, in-
cluding tests addressing known risk
factors in the child’s country of origin;
and

(6) Current health information.

(f) The agency or person itself uses
reasonable efforts, or requires its su-
pervised provider in the child’s country
of origin who is responsible for obtain-
ing social information about the child
on behalf of the agency or person to
use reasonable efforts, to obtain avail-
able information, including in par-
ticular:

(1) Information about the child’s
birth family and prenatal history and
cultural, racial, religious, ethnic, and
linguistic background;

(2) Information about all of the
child’s past and current placements
prior to adoption, including, but not
limited to any social work or court re-
ports on the child and any information
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on who assumed custody and provided
care for the child; and

(3) Information about any birth sib-
lings whose existence is known to the
agency or person, or its supervised pro-
vider, including information about
such siblings’ whereabouts.

(g) Where any of the information list-
ed in paragraphs (d) and (f) of this sec-
tion cannot be obtained, the agency or
person documents in the adoption
record the efforts made to obtain the
information and why it was not obtain-
able. The agency or person continues
to use reasonable efforts to secure
those medical or social records that
could not be obtained up until the
adoption is finalized.

(h) Where available, the agency or
person provides information for con-
tacting the examining physician or the
individual who made the observations
to any physician engaged by the pro-
spective adoptive parent(s), upon re-
quest.

(i) The agency or person ensures that
videotapes and photographs of the
child are identified by the date on
which the videotape or photograph was
recorded or taken and that they were
made in compliance with the laws in
the country where recorded or taken.

(j) The agency or person does not
withhold from or misrepresent to the
prospective adoptive parent(s) any
available medical, social, or other per-
tinent information concerning the
child.

(k) The agency or person does not
withdraw a referral until the prospec-
tive adoptive parent(s) have had two
weeks (unless extenuating cir-
cumstances involving the child’s best
interests require a more expedited de-
cision) to consider the needs of the
child and their ability to meet those
needs, and to obtain physician review
of medical information and other de-
scriptive information, including video-
tapes of the child if available.

§96.50 Placement and post-placement
monitoring until final adoption in
incoming cases.

(a) The agency or person takes all ap-
propriate measures to ensure that the
transfer of the child takes place in se-
cure and appropriate circumstances,
with properly trained and qualified es-
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corts, if used, and, if possible, in the
company of the prospective adoptive
parent(s).

(b) In the post-placement phase, the
agency or person monitors and super-
vises the child’s placement to ensure
that the placement remains in the best
interests of the child, and ensures that
at least the number of home visits re-
quired by State law or by the child’s
country of origin are performed, which-
ever is greater.

(c) When a placement for adoption is
in crisis in the post-placement phase,
the agency or person makes an effort
to provide or arrange for counseling by
an individual with appropriate skills to
assist the family in dealing with the
problems that have arisen.

(d) If counseling does not succeed in
resolving the crisis and the placement
is disrupted, the agency or person as-
suming custody of the child assumes
responsibility for making another
placement of the child.

(e) The agency or person acts
promptly and in accord with any appli-
cable legal requirements to remove the
child when the placement may no
longer be in the child’s best interests,
to provide temporary care, to find an
eventual adoptive placement for the
child, and, in consultation with the
Secretary, to inform the Central Au-
thority of the child’s country of origin
about any new prospective adoptive
parent(s).

(1) In all cases where removal of a
child from a placement is considered,
the agency or person considers the
child’s views when appropriate in light
of the child’s age and maturity and,
when required by State law, obtains
the consent of the child prior to re-
moval.

(2) The agency or person does not re-
turn from the United States a child
placed for adoption in the TUnited
States unless the Central Authority of
the country of origin and the Secretary
have approved the return in writing.

(f) The agency or person includes in
the adoption services contract with the
prospective adoptive parent(s) a plan
describing the agency’s or person’s re-
sponsibilities if a placement for adop-
tion is disrupted. This plan addresses:

(1) Who will have legal and financial
responsibility for transfer of custody in
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an emergency or in the case of impend-
ing disruption and for the care of the
child;

(2) If the disruption takes place after
the child has arrived in the United
States, under what circumstances the
child will, as a last resort, be returned
to the child’s country of origin, if that
is determined to be in the child’s best
interests;

(3) How the child’s wishes, age,
length of time in the United States,
and other pertinent factors will be
taken into account; and

(4) How the Central Authority of the
child’s country of origin and the Sec-
retary will be notified.

(g) The agency or person provides
post-placement reports until final
adoption of a child to the Convention
country when required by the Conven-
tion country. Where such reports are
required, the agency or person:

(1) Informs the prospective adoptive
parent(s) in the adoption services con-
tract of the requirement prior to the
referral of the child for adoption;

(2) Informs the prospective adoptive
parent(s) that they will be required to
provide all necessary information for
the report(s); and

(3) Discloses who will prepare the re-
ports and the fees that will be charged.

(h) The agency or person takes steps
to:

(1) Ensure that an order declaring the
adoption as final is sought by the pro-
spective adoptive parent(s), and en-
tered in compliance with section 301(c)
of the TAA (42 U.S.C. 14931(c)); and

(2) Notify the Secretary of the final-
ization of the adoption within thirty
days of the entry of the order.

§96.51 Post-adoption services in in-
coming cases.

(a) The agency or person takes all ap-
propriate measures to ensure that the
transfer of the child takes place in se-
cure and appropriate circumstances,
with properly trained and qualified es-
corts, if used, and, if possible, in the
company of the adoptive parent(s).

(b) The agency or person informs the
prospective adoptive parent(s) in the
adoption services contract whether the
agency or person will or will not pro-
vide any post-adoption services. The
agency or person also informs the pro-
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spective adoptive parent(s) in the adop-
tion services contract whether it will
provide services if an adoption is dis-
solved, and, if it indicates it will, it
provides a plan describing the agency’s
or person’s responsibilities.

(c) When post-adoption reports are
required by the child’s country of ori-
gin, the agency or person includes a re-
quirement for such reports in the adop-
tion services contract and makes good-
faith efforts to encourage adoptive par-
ent(s) to provide such reports.

(d) The agency or person does not re-
turn from the United States an adopted
child whose adoption has been dis-
solved unless the Central Authority of
the country of origin and the Secretary
have approved the return in writing.

§96.52 Performance of Convention
communication and coordination
functions in incoming cases.

(a) The agency or person keeps the
Central Authority of the Convention
country and the Secretary informed as
necessary about the adoption process
and the measures taken to complete it,
as well as about the progress of the
placement if a probationary period is
required.

(b) The agency or person takes all ap-
propriate measures, consistent with
the procedures of the U.S. Central Au-
thority and of the Convention country,
to:

(1) Transmit on a timely basis the
home study to the Central Authority
or other competent authority of the
child’s country of origin;

(2) Obtain the child background
study, proof that the necessary con-
sents to the child’s adoption have been
obtained, and the necessary determina-
tion that the prospective placement is
in the child’s best interests, from the
Central Authority or other competent
authority in the child’s country of ori-
gin;

(3) Provide confirmation that the
prospective adoptive parent(s) agree to
the adoption to the Central Authority
or other competent authority in the
child’s country of origin; and

(4) Transmit the determination that
the child is or will be authorized to
enter and reside permanently in the
United States to the Central Authority
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or other competent authority in the
child’s country of origin.

(c) The agency or person takes all
necessary and appropriate measures,
consistent with the procedures of the
Convention country, to obtain permis-
sion for the child to leave his or her
country of origin and to enter and re-
side permanently in the United States.

(d) Where the transfer of the child
does not take place, the agency or per-
son returns the home study on the pro-
spective adoptive parent(s) and/or the
child background study to the authori-
ties that forwarded them.

(e) The agency or person takes all
necessary and appropriate measures to
perform any tasks in a Convention
adoption case that the Secretary iden-
tifies are required to comply with the
Convention, the IAA, or any regula-
tions implementing the TAA.

STANDARDS FOR CASES IN WHICH A
CHILD Is EMIGRATING FROM THE
UNITED STATES (OUTGOING CASES)

§96.53 Background studies on the
child and consents in outgoing
cases.

(a) The agency or person takes all ap-
propriate measures to ensure that a
child background study is performed
that includes information about the
child’s identity, adoptability, back-
ground, social environment, family his-
tory, medical history (including that of
the child’s family), and any special
needs of the child. The child back-
ground study must include the fol-
lowing:

(1) Information that demonstrates
that consents were obtained in accord-
ance with paragraph (c) of this section;

(2) Information that demonstrates
consideration of the child’s wishes and
opinions in accordance with paragraph
(d) of this section and;

(3) Information that confirms that
the child background study was pre-
pared either by an exempted provider
or by an individual who meets the re-
quirements set forth in §96.37(g).

(b) Where the child background study
is not prepared in the first instance by
an accredited agency or temporarily
accredited agency, the agency or per-
son ensures that the child background
study is reviewed and approved in writ-
ing by an accredited agency or tempo-

§96.53

rarily accredited agency. The written
approval must include a determination
that the background study includes all
the information required by paragraph
(a) of this section.

(c) The agency or person takes all ap-
propriate measures to ensure that con-
sents have been obtained as follows:

(1) The persons, institutions, and au-
thorities whose consent is necessary
for adoption have been counseled as
necessary and duly informed of the ef-
fects of their consent, in particular,
whether or not an adoption will result
in the termination of the legal rela-
tionship between the child and his or
her family of origin;

(2) All such persons, institutions, and
authorities have given their consents;

(3) The consents have been expressed
or evidenced in writing in the required
legal form, have been given freely,
were not induced by payments or com-
pensation of any kind, and have not
been withdrawn;

(4) The consent of the mother, where
required, was executed after the birth
of the child;

(5) The child, as appropriate in light
of his or her age and maturity, has
been counseled and duly informed of
the effects of the adoption and of his or
her consent to the adoption; and

(6) The child’s consent, where re-
quired, has been given freely, in the re-
quired legal form, and expressed or evi-
denced in writing and not induced by
payment or compensation of any kind.

(d) If the child is twelve years of age
or older, or as otherwise provided by
State law, the agency or person gives
due consideration to the child’s wishes
or opinions before determining that an
intercountry placement is in the
child’s best interests.

(e) The agency or person prior to the
child’s adoption takes all appropriate
measures to transmit to the Central
Authority or other competent author-
ity or accredited bodies of the Conven-
tion country the child background
study, proof that the necessary con-
sents have been obtained, and the rea-
sons for its determination that the
placement is in the child’s best inter-
ests. In doing so, the agency or person,
as required by Article 16(2) of the Con-
vention, does not reveal the identity of
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the mother or the father if these iden-
tities may not be disclosed under State
law.

§96.54 Placement standards
going cases.

in out-

(a) Except in the case of adoption by
relatives or in the case in which the
birth parent(s) have identified specific
prospective adoptive parent(s) or in
other special circumstances accepted
by the State court with jurisdiction
over the case, the agency or person
makes reasonable efforts to find a
timely adoptive placement for the
child in the United States by:

(1) Disseminating information on the
child and his or her availability for
adoption through print, media, and
internet resources designed to commu-
nicate with potential prospective adop-
tive parent(s) in the United States;

(2) Listing information about the
child on a national or State adoption
exchange or registry for at least sixty
calendar days after the birth of the
child;

(3) Responding to inquiries about
adoption of the child; and

(4) Providing a copy of the child
background study to potential U.S.
prospective adoptive parent(s).

(b) The agency or person dem-
onstrates to the satisfaction of the
State court with jurisdiction over the
adoption that sufficient reasonable ef-
forts (including no efforts, when in the
best interests of the child) to find a
timely and qualified adoptive place-
ment for the child in the United States
were made.

(c) In placing the child for adoption,
the agency or person:

(1) To the extent consistent with
State law, gives significant weight to
the placement preferences expressed by
the birth parent(s) in all voluntary
placements;

(2) To the extent consistent with
State law, makes diligent efforts to
place siblings together for adoption
and, where placement together is not
possible, to arrange for contact be-
tween separated siblings, unless it is in
the best interests of one of the siblings
that such efforts or contact not take
place; and
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(3) Complies with all applicable re-
quirements of the Indian Child Welfare
Act.

(d) The agency or person complies
with any State law requirements per-
taining to the provision and payment
of independent legal counsel for birth
parents. If State law requires full dis-
closure to the birth parent(s) that the
child is to be adopted by parent(s) who
reside outside the United States, the
agency or person provides such disclo-
sure.

(e) The agency or person takes all ap-
propriate measures to give due consid-
eration to the child’s upbringing and to
his or her ethnic, religious, and cul-
tural background.

(f) When particular prospective adop-
tive parent(s) in a Convention country
have been identified, the agency or per-
son takes all appropriate measures to
determine whether the envisaged
placement is in the best interests of
the child, on the basis of the child
background study and the home study
on the prospective adoptive parent(s).

(g) The agency or person thoroughly
prepares the child for the transition to
the Convention country, using age-ap-
propriate services that address the
child’s likely feelings of separation,
grief, and loss and difficulties in mak-
ing any cultural, religious, racial, eth-
nic, or linguistic adjustment.

(h) The agency or person takes all ap-
propriate measures to ensure that the
transfer of the child takes place in se-
cure and appropriate circumstances,
with properly trained and qualified es-
corts, if used, and, if possible, in the
company of the adoptive parent(s) or
the prospective adoptive parent(s);

(i) Before the placement for adoption
proceeds, the agency or person identi-
fies the entity in the receiving country
that will provide post-placement super-
vision and reports, if required by State
law, and ensures that the child’s adop-
tion record contains the information
necessary for contacting that entity.

(j) The agency or person ensures that
the child’s adoption record includes the
order granting the adoption or legal
custody for the purpose of adoption in
the Convention country.

(k) The agency or person consults
with the Secretary before arranging for
the return to the United States of any
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child who has emigrated to a Conven-
tion country in connection with the
child’s adoption.

§96.55 Performance of Convention
communication and coordination
functions in outgoing cases.

(a) The agency or person keeps the
Central Authority of the Convention
country and the Secretary informed as
necessary about the adoption process
and the measures taken to complete it,
as well as about the progress of the
placement if a probationary period is
required.

(b) The agency or person ensures
that:

(1) Copies of all documents from the
State court proceedings, including the
order granting the adoption or legal
custody, are provided to the Secretary;

(2) Any additional information on the
adoption is transmitted to the Sec-
retary promptly upon request; and

(3) It otherwise facilitates, as re-
quested, the Secretary’s ability to pro-
vide the certification that the child has
been adopted or that custody has been
granted for the purpose of adoption, in
accordance with the Convention and
the TAA.

(c) Where the transfer of the child
does not take place, the agency or per-
son returns the home study on the pro-
spective adoptive parent(s) and/or the
child background study to the authori-
ties that forwarded them.

(d) The agency or person provides to
the State court with jurisdiction over
the adoption:

(1) Proof that consents have been
given as required in §96.53(c);

(2) An English copy or certified
English translation of the home study
on the prospective adoptive parent(s)
in the Convention country, and the de-
termination by the agency or person
that the placement with the prospec-
tive adoptive parent(s) is in the child’s
best interests;

(3) Evidence that the prospective
adoptive parent(s) in the Convention
country agree to the adoption;

(4) Evidence that the child will be au-
thorized to enter and reside perma-
nently in the Convention country or on
the same basis as that of the prospec-
tive adoptive parent(s); and

§96.58

(5) Evidence that the Central Author-
ity of the Convention country has
agreed to the adoption, if such consent
is necessary under its laws for the
adoption to become final.

(e) The agency or person makes the
showing required by §96.54(b) to the
State court with jurisdiction over the
adoption.

(f) The agency or person takes all
necessary and appropriate measures to
perform any tasks in a Convention
adoption case that the Secretary iden-
tifies are required to comply with the
Convention, the IAA, or any regula-
tions implementing the TAA.

§96.56 [Reserved]

Subpart G—Decisions on Applica-
tions for Accreditation or Ap-
proval

§96.57 Scope.

The provisions in this subpart estab-
lish the procedures for when the ac-
crediting entity issues decisions on ap-
plications for accreditation or ap-
proval. Temporary accreditation is
governed by the provisions in subpart
N of this part. Unless otherwise pro-
vided in subpart N of this part, the pro-
visions in this subpart do not apply to
agencies seeking temporary accredita-
tion.

§96.58 Notification of accreditation
and approval decisions.

(a) The accrediting entity must no-
tify agencies and persons that applied
by the transitional application dead-
line of its accreditation and approval
decisions on a uniform notification
date to be established by the Sec-
retary. On that date, the accrediting
entity must inform each applicant and
the Secretary in writing whether the
agency’s or person’s application has
been granted or denied or remains
pending. The accrediting entity may
not provide any information about its
accreditation or approval decisions to
any agency or person or to the public
until the uniform notification date. If
the Secretary requests information on
the interim or final status of an appli-
cant prior to the uniform notification
date, the accrediting entity must pro-
vide such information to the Secretary.
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(b) Notwithstanding the provisions in
paragraph (a) of this section, the ac-
crediting entity may, in its discretion,
communicate with agencies and per-
sons that applied by the transitional
application date about the status of
their pending applications for the sole
purpose of affording them an oppor-
tunity to correct deficiencies that may
hinder or prevent accreditation or ap-
proval.

(c) The accrediting entity must rou-
tinely inform applicants that applied
after the transitional application date
in writing of its accreditation and ap-
proval decisions, as those decisions are
finalized, but may not do so earlier
than the uniform notification date ref-
erenced in paragraph (a) of this sec-
tion. The accrediting entity must rou-
tinely provide this information to the
Secretary in writing.

§96.59 Review of decisions to deny ac-
creditation or approval.

(a) There is no administrative or ju-
dicial review of an accrediting entity’s
decision to deny an application for ac-
creditation or approval. As provided in
§96.79, a decision to deny for these pur-
poses includes:

(1) A denial of the agency’s or per-
son’s initial application for accredita-
tion or approval;

(2) A denial of an application made
after cancellation or refusal to renew
by the accrediting entity; and

(3) A denial of an application made
after cancellation or debarment by the
Secretary.

(b) The agency or person may peti-
tion the accrediting entity for recon-
sideration of a denial. The accrediting
entity must establish internal review
procedures that provide an opportunity
for an agency or person to petition for
reconsideration of the denial.

§96.60 Length of accreditation or ap-
proval period.

(a) Except as provided in paragraph
(b) of this section, the accrediting enti-
ty will accredit or approve an agency
or person for a period of four years.
The accreditation or approval period
will commence either on the date the
Convention enters into force for the
United States (if the agency or person
is accredited or approved before that
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date) or on the date that the agency or
person is granted accreditation or ap-
proval.

(b) In order to stagger the renewal re-
quests from agencies and persons that
applied for accreditation or approval
by the transitional application dead-
line, to prevent renewal requests from
coming due at the same time, the ac-
crediting entity may accredit or ap-
prove some agencies and persons that
applied by the transitional application
date for a period of between three and
five years for their first accreditation
or approval cycle. The accrediting enti-
ty must establish criteria, to be ap-
proved by the Secretary, for choosing
which agencies and persons it will ac-
credit or approve for a period of other
than four years.

§96.61 [Reserved]

Subpart H—Renewal of
Accreditation or Approval

§96.62 Scope.

The provisions in this subpart estab-
lish the procedures for renewal of an
agency’s accreditation or a person’s ap-
proval. Temporary accreditation may
not be renewed, and the provisions in
this subpart do not apply to tempo-
rarily accredited agencies.

§96.63 Renewal of accreditation or ap-
proval.

(a) The accrediting entity must ad-
vise accredited agencies and approved
persons that it monitors of the date by
which they should seek renewal of
their accreditation or approval so that
the renewal process can reasonably be
completed prior to the expiration of
the agency’s or person’s current ac-
creditation or approval. If the accred-
ited agency or approved person does
not wish to renew its accreditation or
approval, it must immediately notify
the accrediting entity and take all nec-
essary steps to complete its Conven-
tion cases and to transfer its pending
Convention cases and adoption records
to other accredited agencies, approved
persons, or a State archive, as appro-
priate, under the oversight of the ac-
crediting entity, before its accredita-
tion or approval expires.
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(b) The accredited agency or ap-
proved person may seek renewal from a
different accrediting entity than the
one that handled its prior application.
If it changes accrediting entities, the
accredited agency or approved person
must so notify the accrediting entity
that handled its prior application by
the date on which the agency or person
must (pursuant to paragraph (a) of this
section) seek renewal of its status. The
accredited agency or approved person
must follow the new accrediting enti-
ty’s instructions when submitting a re-
quest for renewal and preparing docu-
ments and other information for the
new accrediting entity to review in
connection with the renewal request.

(c) The accrediting entity must proc-
ess the request for renewal in a timely
fashion. Before deciding whether to
renew the accreditation or approval of
an agency or person, the accrediting
entity may, in its discretion, advise
the agency or person of any defi-
ciencies that may hinder or prevent its
renewal and defer a decision to allow
the agency or person to correct the de-
ficiencies. The accrediting entity must
notify the accredited agency, approved
person, and the Secretary in writing
when it renews or refuses to renew an
agency’s or person’s accreditation or
approval.

(d) Sections 96.24, 96.25, and 96.26,
which relate to evaluation procedures
and to requests for and use of informa-
tion, and §96.27, which relates to the
substantive criteria for evaluating ap-
plicants for accreditation or approval,
other than §96.27(e), will govern deter-
minations about whether to renew ac-
creditation or approval. In lieu of
§96.27(e), if the agency or person has
been suspended by an accrediting enti-
ty or the Secretary during its most
current accreditation or approval
cycle, the accrediting entity may take
the reasons underlying the suspension
into account when determining wheth-
er to renew accreditation or approval
and may refuse to renew accreditation
or approval based on the prior suspen-
sion.

§96.66

§96.64 [Reserved]

Subpart I—Routine Oversight by
Accrediting Entities

§96.65 Scope.

The provisions in this subpart estab-
lish the procedures for routine over-
sight of accredited agencies and ap-
proved persons. Temporary accredita-
tion is governed by the provisions of
subpart N of this part. Unless other-
wise provided in subpart N of this part,
the provisions in this subpart do not
apply to temporarily accredited agen-
cies.

§96.66 Oversight of accredited agen-
cies and approved persons by the
accrediting entity.

(a) The accrediting entity must mon-
itor agencies it has accredited and per-
sons it has approved at least annually
to ensure that they are in substantial
compliance with the standards in sub-
part F of this part, as determined using
a method approved by the Secretary in
accordance with §96.27(d). The accred-
iting entity must investigate com-
plaints about accredited agencies and
approved persons, as provided in sub-
part J of this part.

(b) An accrediting entity may, on its
own initiative, conduct site visits to
inspect an agency’s or person’s prem-
ises or programs, with or without ad-
vance notice, for purposes of random
verification of its continued compli-
ance or to investigate a complaint. The
accrediting entity may consider any
information about the agency or per-
son that becomes available to it about
the compliance of the agency or per-
son. The provisions of §§96.25 and 96.26
govern requests for and use of informa-
tion.

(c) The accrediting entity must re-
quire accredited agencies or approved
persons to attest annually that they
have remained in substantial compli-
ance and to provide supporting docu-
mentation to indicate such ongoing
compliance with the standards in sub-
part F of this part.
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§96.67 [Reserved]

Subpart J—Oversight Through
Review of Complaints

§96.68 Scope.

The provisions in this subpart estab-
lish the procedures that the accred-
iting entity will use for processing
complaints against accredited agencies
and approved persons (including com-
plaints concerning their use of super-
vised providers) that raise an issue of
compliance with the Convention, the
TIAA, or the regulations implementing
the TAA, as determined by the accred-
iting entity or the Secretary, and that
are therefore relevant to the oversight
functions of the accrediting entity or
the Secretary. Temporary accredita-
tion is governed by the provisions of
subpart N of this part; as provided in
§96.103, procedures for processing com-
plaints on temporarily accredited
agencies must comply with this sub-
part.

§96.69 Filing of complaints against ac-
credited agencies and approved
persons.

(a) Complaints described in §96.68
will be subject to review by the accred-
iting entity pursuant to §§96.71 and
96.72, when submitted as provided in
this section and §96.70.

(b) Complaints against accredited
agencies and approved persons by par-
ties to specific Convention adoption
cases and relating to that case must
first be submitted by the complainant
in writing to the primary provider and
to the agency or person providing adop-
tion services, if a U.S. provider dif-
ferent from the primary provider. If
the complaint cannot be resolved
through the complaint processes of the
primary provider or the agency or per-
son providing the services (if different),
or if the complaint was resolved by an
agreement to take action but the pri-
mary provider or the agency or person
providing the service (if different)
failed to take such action within thirty
days of agreeing to do so, the com-
plaint may then be filed with the Com-
plaint Registry in accordance with
§96.70.

(c) An individual who is not party to
a specific Convention adoption case but
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who has information about an accred-
ited agency or approved person may
provide that information by filing it in
the form of a complaint with the Com-
plaint Registry in accordance with
§96.70.

(d) A Federal, State, or local govern-
ment official or a foreign Central Au-
thority may file a complaint with the
Complaint Registry in accordance with
§96.70, or may raise the matter in writ-
ing directly with the accrediting enti-
ty, who will record the complaint in
the Complaint Registry, or with the
Secretary, who will record the com-
plaint in the Complaint Registry, if ap-
propriate, and refer it to the accred-
iting entity for review pursuant to
§96.71 or take such other action as the
Secretary deems appropriate.

§96.70 Operation of the
Registry.

(a) The Secretary will establish a
Complaint Registry to support the ac-
crediting entities in fulfilling their
oversight responsibilities, including
the responsibilities of recording,
screening, referring, and otherwise tak-
ing action on complaints received, and
to support the Secretary in the Sec-
retary’s oversight responsibilities as
the Secretary deems appropriate. The
Secretary may provide for the Com-
plaint Registry to be funded in whole
or in part from fees collected by the
Secretary pursuant to section 403(b) of
the TAA (42 U.S.C. 14943(b)) or by the
accrediting entities.

(b) The Complaint Registry will:

(1) Receive and maintain records of
complaints about accredited agencies,
temporarily accredited agencies, and
approved persons (including complaints
concerning their use of supervised pro-
viders) and make such complaints
available to the appropriate accred-
iting entity and the Secretary;

(2) Receive and maintain information
regarding action taken to resolve each
complaint by the accrediting entity or
the Secretary;

(3) Track compliance with any dead-
lines applicable to the resolution of
complaints;

(4) Generate reports designed to show
possible patterns of complaints; and

(5) Perform such other functions as
the Secretary may determine.

Complaint
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(c) Forms and information necessary
to submit complaints to the Complaint
Registry electronically or by such
other means as the Secretary may de-
termine will be accessible through the
Department’s website to persons who
wish to file complaints. Such forms
will be designed to ensure that each
complaint complies with the require-
ments of §96.69.

(d) Accrediting entities will have ac-
cess to, and the capacity to enter data
into, the Complaint Registry as the
Secretary deems appropriate.

(e) Nothing in this part shall be con-
strued to limit the Secretary’s author-
ity to take such action as the Sec-
retary deems appropriate with respect
to complaints.

§96.71 Review by the accrediting enti-
ty of complaints against accredited
agencies and approved persons.

(a) The accrediting entity must es-
tablish written procedures, including
deadlines, for recording, investigating,
and acting upon complaints it receives
pursuant to §§96.69 and 96.70(b)(1). The
procedures must be consistent with
this section and be approved by the
Secretary. The accrediting entity must
make written information about its
complaint procedures available upon
request.

(b) If the accrediting entity deter-
mines that a complaint implicates the
Convention, the IAA, or the regula-
tions implementing the TAA:

(1) The accrediting entity must
verify that the complainant has al-
ready attempted to resolve the com-
plaint as described in §96.69(b) and, if
not, may refer the complaint to the
agency or person, or to the primary
provider, for attempted resolution
through its internal complaint proce-
dures;

(2) The accrediting entity may con-
duct whatever investigative activity
(including site visits) it considers nec-
essary to determine whether any rel-
evant accredited agency or approved
person may maintain accreditation or
approval as provided in §96.27. The pro-
visions of §§96.256 and 96.26 govern re-
quests for and use of information. The
accrediting entity must give priority
to complaints submitted pursuant to
§96.69(d);

§96.72

(3) If the accrediting entity deter-
mines that the agency or person may
not maintain accreditation or ap-
proval, it must take adverse action
pursuant to subpart K of this part.

(c) When the accrediting entity has
completed its complaint review proc-
ess, it must provide written notifica-
tion of the outcome of its investiga-
tion, and any actions taken, to the
complainant, or to any other entity
that referred the information.

(d) The accrediting entity will enter
information about the outcomes of its
investigations and its actions on com-
plaints into the Complaint Registry as
provided in its agreement with the Sec-
retary.

(e) The accrediting entity may not
take any action to discourage an indi-
vidual from, or retaliate against an in-
dividual for, making a complaint, ex-
pressing a grievance, questioning the
conduct of, or expressing an opinion
about the performance of an accredited
agency, an approved person, or the ac-
crediting entity.

§96.72 Referral of complaints to the
Secretary and other authorities.

(a) An accrediting entity must report
promptly to the Secretary any sub-
stantiated complaint that:

(1) Reveals that an accredited agency
or approved person has engaged in a
pattern of serious, willful, grossly neg-
ligent, or repeated failures to comply
with the standards in subpart F of this
part; or

(2) Indicates that continued accredi-
tation or approval would not be in the
best interests of the children and fami-
lies concerned.

(b) An accrediting entity must, after
consultation with the Secretary, refer,
as appropriate, to a State licensing au-
thority, the Attorney General, or other
law enforcement authorities any sub-
stantiated complaints that involve
conduct that is:

(1) Subject to the civil or criminal
penalties imposed by section 404 of the
TAA (42 U.S.C. 14944);

(2) In violation of the Immigration
and Nationality Act (8 U.S.C. 1101 et
seq.); or

(3) Otherwise in violation of Federal,
State, or local law.
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(c) When an accrediting entity makes
a report pursuant to paragraphs (a) or
(b) of this section, it must indicate
whether it is recommending that the
Secretary take action to debar the
agency or person, either temporarily or
permanently.

§96.73 [Reserved]

Subpart K—Adverse Action by the
Accrediting Entity

§96.74 Scope.

The provisions in this subpart estab-
lish the procedures governing adverse
action by an accrediting entity against
accredited agencies and approved per-
sons. Temporary accreditation is gov-
erned by the provisions in subpart N of
this part. Unless otherwise provided in
subpart N of this part, the provisions of
this subpart do not apply to tempo-
rarily accredited agencies.

§96.75 Adverse action against accred-
ited agencies or approved persons
not in substantial compliance.

The accrediting entity must take ad-
verse action when it determines that
an accredited agency or approved per-
son may not maintain accreditation or
approval as provided in §96.27. The ac-
crediting entity is authorized to take
any of the following actions against an
accredited agency or approved person
whose compliance the entity oversees.
Each of these actions by an accrediting
entity is considered an adverse action
for purposes of the IAA and the regula-
tions in this part:

(a) Suspending accreditation or ap-
proval;

(b) Canceling accreditation or ap-
proval;

(c) Refusing to renew accreditation
or approval;

(d) Requiring an accredited agency or
approved person to take a specific cor-
rective action to bring itself into com-
pliance; and

(e) Imposing other sanctions includ-
ing, but not limited to, requiring an ac-
credited agency or approved person to
cease providing adoption services in a
particular case or in a specific Conven-
tion country.
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§96.76 Procedures governing adverse
action by the accrediting entity.

(a) The accrediting entity must de-
cide which adverse action to take based
on the seriousness and type of viola-
tion and on the extent to which the ac-
credited agency or approved person has
corrected or failed to correct defi-
ciencies of which it has been previously
informed. The accrediting entity must
notify an accredited agency or ap-
proved person in writing of its decision
to take an adverse action against the
agency or person. The accrediting enti-
ty’s written notice must identify the
deficiencies prompting imposition of
the adverse action.

(b) Before taking adverse action, the
accrediting entity may, in its discre-
tion, advise an accredited agency or ap-
proved person in writing of any defi-
ciencies in its performance that may
warrant an adverse action and provide
it with an opportunity to demonstrate
that an adverse action would be unwar-
ranted before the adverse action is im-
posed. If the accrediting entity takes
the adverse action without such prior
notice, it must provide a similar oppor-
tunity to demonstrate that the adverse
action was unwarranted after the ad-
verse action is imposed, and may with-
draw the adverse action based on the
information provided.

(c) The provisions in §§96.25 and 96.26
govern requests for and use of informa-
tion.

§96.77 Responsibilities of the accred-
ited agency, approved person, and
accrediting entity following adverse
action by the accrediting entity.

(a) If the accrediting entity takes an
adverse action against an agency or
person, the action will take effect im-
mediately unless the accrediting entity
agrees to a later effective date.

(b) If the accrediting entity suspends
or cancels the accreditation or ap-
proval of an agency or person, the
agency or person must immediately, or
by any later effective date set by the
accrediting entity, cease to provide
adoption services in all Convention
cases. In the case of suspension, it
must consult with the accrediting enti-
ty about whether to transfer its Con-
vention adoption cases and adoption
records. In the case of cancellation, it
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must execute the plans required by
§§96.33(e) and 96.42(d) under the over-
sight of the accrediting entity, and
transfer its Convention adoption cases
and adoption records to other accred-
ited agencies, approved persons, or a
State archive, as appropriate. When
the agency or person is unable to
transfer such Convention cases or
adoption records in accordance with
the plans or as otherwise agreed by the
accrediting entity, the accrediting en-
tity will so advise the Secretary who,
with the assistance of the accrediting
entity, will coordinate efforts to iden-
tify other accredited agencies or ap-
proved persons to assume responsi-
bility for the cases, and to transfer the
records to other accredited agencies or
approved persons, or to public domestic
authorities, as appropriate.

(c) If the accrediting entity refuses to
renew the accreditation or approval of
an agency or person, the agency or per-
son must cease to provide adoption
services in all Convention cases upon
expiration of its existing accreditation
or approval. It must take all necessary
steps to complete its Convention cases
before its accreditation or approval ex-
pires. It must also execute the plans re-
quired by §§96.33(e) and 96.42(d) under
the oversight of the accrediting entity,
and transfer its pending Convention
cases and adoption records to other ac-
credited agencies, approved persons, or
a State archive, as appropriate. When
the agency or person is unable to
transfer such Convention cases or
adoption records in accordance with
the plans or as otherwise agreed by the
accrediting entity, the accrediting en-
tity will so advise the Secretary who,
with the assistance of the accrediting
entity, will coordinate efforts to iden-
tify other accredited agencies or ap-
proved persons to assume responsi-
bility for the cases and to transfer the
records to other accredited agencies or
approved persons, or to public domestic
authorities, as appropriate.

(d) The accrediting entity must no-
tify the Secretary, in accordance with
procedures established in its agree-
ment with the Secretary, when it takes
an adverse action that changes the ac-
creditation or approval status of an
agency or person. The accrediting enti-
ty must also notify the relevant State

§96.78

licensing authority as provided in the
agreement.

§96.78 Accrediting entity procedures
to terminate adverse action.

(a) The accrediting entity must
maintain internal petition procedures,
approved by the Secretary, to give ac-
credited agencies and approved persons
an opportunity to terminate adverse
actions on the grounds that the defi-
ciencies necessitating the adverse ac-
tion have been corrected. The accred-
iting entity must inform the agency or
person of these procedures when it in-
forms them of the adverse action pur-
suant to §96.76(a). An accrediting enti-
ty is not required to maintain proce-
dures to terminate adverse actions on
any other grounds, or to maintain pro-
cedures to review its adverse actions,
and must obtain the consent of the
Secretary if it wishes to make such
procedures available.

(b) An accrediting entity may termi-
nate an adverse action it has taken
only if the agency or person dem-
onstrates to the satisfaction of the ac-
crediting entity that the deficiencies
that led to the adverse action have
been corrected. The accrediting entity
must notify an agency or person in
writing of its decision on the petition
to terminate the adverse action.

(c) If the accrediting entity described
in paragraph (b) of this section is no
longer providing accreditation or ap-
proval services, the agency or person
may petition any accrediting entity
with jurisdiction over its application.

(d) If the accrediting entity cancels
or refuses to renew an agency’s or per-
son’s accreditation or approval, and
does not terminate the adverse action
pursuant to paragraph (b) of this sec-
tion, the agency or person may reapply
for accreditation or approval. Before
doing so, the agency or person must re-
quest and obtain permission to make a
new application from the accrediting
entity that cancelled or refused to
renew its accreditation or approval or,
if such entity is no longer designated
as an accrediting entity, from any al-
ternate accrediting entity designated
by the Secretary to give such permis-
sion. The accrediting entity may grant
such permission only if the agency or
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person demonstrates to the satisfac-
tion of the accrediting entity that the
specific deficiencies that led to the
cancellation or refusal to renew have
been corrected.

(e) If the accrediting entity grants
the agency or person permission to re-
apply, the agency or person may file an
application with that accrediting enti-
ty in accordance with subpart D of this
part.

(f) Nothing in this section shall be
construed to prevent an accrediting en-
tity from withdrawing an adverse ac-
tion if it concludes that the action was
based on a mistake of fact or was oth-
erwise in error. Upon taking such ac-
tion, the accrediting entity will take
appropriate steps to notify the Sec-
retary and the Secretary will take ap-
propriate steps to notify the Perma-
nent Bureau of the Hague Conference
on Private International Law.

§96.79 Administrative or judicial re-
view of adverse action by the ac-
crediting entity.

(a) Except to the extent provided by
the procedures in §96.78, an adverse ac-
tion by an accrediting entity shall not
be subject to administrative review.

(b) Section 202(c)(3) of the IAA (42
U.S.C. 14922(c)(3)) provides for judicial
review in Federal court of adverse ac-
tions by an accrediting entity, regard-
less of whether the entity is described
in §96.5(a) or (b). When any petition
brought under section 202(c)(3) raises as
an issue whether the deficiencies ne-
cessitating the adverse action have
been corrected, the procedures main-
tained by the accrediting entity pursu-
ant to §96.78 must first be exhausted.
Adverse actions are only those actions
listed in §96.75. There is no judicial re-
view of an accrediting entity’s decision
to deny accreditation or approval, in-
cluding:

(1) A denial of an initial application;

(2) A denial of an application made
after cancellation or refusal to renew
by the accrediting entity; and

(3) A denial of an application made
after cancellation or debarment by the
Secretary.

(c) In accordance with section
202(c)(3) of the IAA (42 TU.S.C.
14922(c)(3)), an accredited agency or ap-
proved person that is the subject of an
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adverse action by an accrediting entity
may petition the United States district
court in the judicial district in which
the agency is located or the person re-
sides to set aside the adverse action
imposed by the accrediting entity. The
United States district court shall re-
view the adverse action in accordance
with 5 U.S.C. 706. When an accredited
agency or approved person petitions a
United States district court to review
the adverse action of an accrediting en-
tity, the accrediting entity will be con-
sidered an agency as defined in 5 U.S.C.
701 for the purpose of judicial review of
the adverse action.

§96.80 [Reserved]

Subpart L—Oversight of Accred-
ited Agencies and Approved
Persons by the Secretary

§96.81 Scope.

The provisions in this subpart estab-
lish the procedures governing adverse
action by the Secretary against accred-
ited agencies and approved persons.
Temporary accreditation is governed
by the provisions in subpart N of this
part. Unless otherwise provided in sub-
part N of this part, the provisions in
this subpart do not apply to tempo-
rarily accredited agencies.

§96.82 The Secretary’s response to ac-
tions by the accrediting entity.

(a) There is no administrative review
by the Secretary of an accrediting enti-
ty’s decision to deny accreditation or
approval, nor of any decision by an ac-
crediting entity to take an adverse ac-
tion.

(b) When informed by an accrediting
entity that an agency has been accred-
ited or a person has been approved, the
Secretary will take appropriate steps
to ensure that relevant information
about the accredited agency or ap-
proved person is provided to the Per-
manent Bureau of the Hague Con-
ference on Private International Law.
When informed by an accrediting enti-
ty that it has taken an adverse action
that impacts an agency’s or person’s
accreditation or approval status, the
Secretary will take appropriate steps
to inform the Permanent Bureau of the
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Hague Conference on Private Inter-
national Law.

§96.83 Suspension or cancellation of
accreditation or approval by the
Secretary.

(a) The Secretary must suspend or
cancel the accreditation or approval
granted by an accrediting entity when
the Secretary finds, in the Secretary’s
discretion, that the agency or person is
substantially out of compliance with
the standards in subpart F of this part
and that the accrediting entity has
failed or refused, after consultation
with the Secretary, to take action.

(b) The Secretary may suspend or
cancel the accreditation or approval
granted by an accrediting entity if the
Secretary finds that such action:

(1) Will protect the interests of chil-
dren;

(2) Will further U.S. foreign policy or
national security interests; or

(3) Will protect the ability of U.S.
citizens to adopt children under the
Convention.

(c) If the Secretary suspends or can-
cels the accreditation or approval of an
agency or person, the Secretary will
take appropriate steps to notify both
the accrediting entity and the Perma-
nent Bureau of the Hague Conference
on Private International Law.

§96.84 Reinstatement of accreditation
or approval after suspension or
cancellation by the Secretary.

(a) An agency or person may petition
the Secretary for relief from the Sec-
retary’s suspension or cancellation of
its accreditation or approval on the
grounds that the deficiencies necessi-
tating the suspension or cancellation
have been corrected. If the Secretary is
satisfied that the deficiencies that led
to the suspension or cancellation have
been corrected, the Secretary shall, in
the case of a suspension, terminate the
suspension or, in the case of a cancella-
tion, notify the agency or person that
it may reapply for accreditation or ap-
proval to the same accrediting entity
that handled its prior application for
accreditation or approval. If that ac-
crediting entity is no longer providing
accreditation or approval services, the
agency or person may reapply to any
accrediting entity with jurisdiction
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over its application. If the Secretary
terminates a suspension or permits an
agency or person to reapply for accred-
itation or approval, the Secretary will
so notify the appropriate accrediting
entity. If the Secretary terminates a
suspension, the Secretary will also
take appropriate steps to notify the
Permanent Bureau of the Hague Con-
ference on Private International Law
of the reinstatement.

(b) Nothing in this section shall be
construed to prevent the Secretary
from withdrawing a cancellation or
suspension if the Secretary concludes
that the action was based on a mistake
of fact or was otherwise in error. Upon
taking such action, the Secretary will
take appropriate steps to notify the ac-
crediting entity and the Permanent
Bureau of the Hague Conference on Pri-
vate International Law.

§96.85 Temporary and permanent de-
barment by the Secretary.

(a) The Secretary may temporarily
or permanently debar an agency from
accreditation or a person from ap-
proval on the Secretary’s own initia-
tive, at the request of DHS, or at the
request of an accrediting entity. A de-
barment of an accredited agency or ap-
proved person will automatically re-
sult in the cancellation of accredita-
tion or approval by the Secretary, and
the accrediting entity shall deny any
pending request for renewal of accredi-
tation or approval.

(b) The Secretary may issue a debar-
ment order only if the Secretary, in
the Secretary’s discretion, determines
that:

(1) There is substantial evidence that
the agency or person is out of compli-
ance with the standards in subpart F of
this part; and

(2) There has been a pattern of seri-
ous, willful, or grossly negligent fail-
ures to comply, or other aggravating
circumstances indicating that contin-
ued accreditation or approval would
not be in the best interests of the chil-
dren and families concerned. For pur-
poses of this paragraph:

(i) ‘“The children and families con-
cerned’” include any children and any
families whose interests have been or
may be affected by the agency’s or per-
son’s actions;
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(ii) A failure to comply with §96.47
(home study requirements) shall con-
stitute a ‘‘serious failure to comply”’
unless it is shown by clear and con-
vincing evidence that such noncompli-
ance had neither the purpose nor the
effect of determining the outcome of a
decision or proceeding by a court or
other competent authority in the
United States or the child’s country of
origin; and

(iii) Repeated serious, willful, or
grossly negligent failures to comply
with §96.47 (home study requirements)
by an agency or person after consulta-
tion between the Secretary and the ac-
crediting entity with respect to pre-
vious noncompliance by such agency or
person shall constitute a pattern of se-
rious, willful, or grossly negligent fail-
ures to comply.

§96.86 Length of debarment period
and reapplication after temporary
debarment.

(a) In the case of a temporary debar-
ment order, the order will take effect
on the date specified in the order and
will specify a date, not earlier than
three years later, on or after which the
agency or person may petition the Sec-
retary for withdrawal of the temporary
debarment. If the Secretary withdraws
the temporary debarment, the agency
or person may then reapply for accredi-
tation or approval to the same accred-
iting entity that handled its prior ap-
plication for accreditation or approval.
If that accrediting entity is no longer
providing accreditation or approval
services, the agency or person may
apply to any accrediting entity with
jurisdiction over its application.

(b) In the case of a permanent debar-
ment order, the order will take effect
on the date specified in the order. The
agency or person will not be permitted
to apply again to an accrediting entity
for accreditation or approval, or to the
Secretary for termination of the debar-
ment.

(c) Nothing in this section shall be
construed to prevent the Secretary
from withdrawing a debarment if the
Secretary concludes that the action
was based on a mistake of fact or was
otherwise in error. Upon taking such
action, the Secretary will take appro-
priate steps to notify the accrediting

22 CFR Ch. | (4-1-13 Edition)

entity and the Permanent Bureau of
the Hague Conference on Private Inter-
national Law.

§96.87 Responsibilities of the accred-
ited agency, approved person, and
accrediting entity following suspen-
sion, cancellation, or debarment by
the Secretary.

If the Secretary suspends or cancels
the accreditation or approval of an
agency or person, or debars an agency
or person, the agency or person must
cease to provide adoption services in
all Convention cases. In the case of sus-
pension, it must consult with the ac-
crediting entity about whether to
transfer its Convention adoption cases
and adoption records. In the case of
cancellation or debarment, it must
execute the plans required by §§96.33(e)
and 96.42(d) under the oversight of the
accrediting entity, and transfer its
Convention adoption cases and adop-
tion records to other accredited agen-
cies, approved persons, or a State ar-
chive, as appropriate. When the agency
or person is unable to transfer such
Convention cases or adoption records
in accordance with the plans or as oth-
erwise agreed by the accrediting enti-
ty, the accrediting entity will so advise
the Secretary who, with the assistance
of the accrediting entity, will coordi-
nate efforts to identify other accred-
ited agencies or approved persons to as-
sume responsibility for the cases, and
to transfer the records to other accred-
ited agencies or approved persons, or to
public domestic authorities, as appro-
priate.

§96.88 Review of suspension, cancella-
tion, or debarment by the Sec-
retary.

(a) Except to the extent provided by
the procedures in §96.84, an adverse ac-
tion by the Secretary shall not be sub-
ject to administrative review.

(b) Section 204(d) of the IAA (42
U.S.C. 14924(d)) provides for judicial re-
view of final actions by the Secretary.
When any petition brought under sec-
tion 204(d) raises as an issue whether
the deficiencies necessitating a suspen-
sion or cancellation of accreditation or
approval have been corrected, proce-
dures maintained by the Secretary pur-
suant to §96.84(a) must first be ex-
hausted. A suspension or cancellation
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of accreditation or approval, and a de-
barment (whether temporary or perma-
nent) by the Secretary are final actions
subject to judicial review. Other ac-
tions by the Secretary are not final ac-
tions and are not subject to judicial re-
view.

(c) In accordance with section 204(d)
of the TAA (42 U.S.C. 14924(d)), an agen-
cy or person that has been suspended,
cancelled, or temporarily or perma-
nently debarred by the Secretary may
petition the United States District
Court for the District of Columbia, or
the United States district court in the
judicial district in which the person re-
sides or the agency is located, pursuant
to 5 U.S.C. 706, to set aside the action.

§96.89 [Reserved]

Subpart M—Dissemination and
Reporting of Information by
Accrediting Entities

§96.90 Scope.

The provisions in this subpart govern
the dissemination and reporting of in-
formation on accredited agencies and
approved persons by accrediting enti-
ties. Temporary accreditation is gov-
erned by the provisions of subpart N of
this part and, as provided for in §96.110,
reports on temporarily accredited
agencies must comply with this sub-
part.

§96.91 Dissemination of information
to the public about accreditation
and approval status.

(a) Once the Convention has entered
into force for the United States, the ac-
crediting entity must maintain and
make available to the public on a quar-
terly basis the following information:

(1) The name, address, and contact
information for each agency and person
it has accredited or approved;

(2) The names of agencies and persons
to which it has denied accreditation or
approval that have not subsequently
been accredited or approved;

(3) The names of agencies and persons
that have been subject to withdrawal
of temporary accreditation, suspen-
sion, cancellation, refusal to renew ac-
creditation or approval, or debarment
by the accrediting entity or the Sec-
retary; and
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(4) Other information specifically au-
thorized in writing by the accredited
agency or approved person to be dis-
closed to the public.

(b) Once the Convention has entered
into force for the United States, each
accrediting entity must make the fol-
lowing information available to indi-
vidual members of the public upon spe-
cific request:

(1) Confirmation of whether or not a
specific agency or person has a pending
application for accreditation or ap-
proval, and, if so, the date of the appli-
cation and whether it is under active
consideration or whether a decision on
the application has been deferred; and

(2) If an agency or person has been
subject to a withdrawal of temporary
accreditation, suspension, cancella-
tion, refusal to renew accreditation or
approval, or debarment, a brief state-
ment of the reasons for the action.

§96.92 Dissemination of information
to the public about complaints
against accredited agencies and ap-
proved persons.

Once the Convention has entered into
force for the United States, each ac-
crediting entity must maintain a writ-
ten record documenting each com-
plaint received and the steps taken in
response to it. This information may
be disclosed to the public as follows:

(a) The accrediting entity must
verify, upon inquiry from a member of
the public, whether there have been
any substantiated complaints against
an accredited agency or approved per-
son, and if so, provide information
about the status and nature of any
such complaints.

(b) The accrediting entity must have
procedures for disclosing information
about complaints that are substan-
tiated.

§96.93 Reports to the Secretary about
accredited agencies and approved
persons and their activities.

(a) The accrediting entity must make
annual reports to the Secretary on the
information it collects from accredited
agencies and approved persons pursu-
ant to §96.43. The accrediting entity
must make semi-annual reports to the
Secretary that summarize for the pre-
ceding six-month period the following
information:
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(1) The accreditation and approval
status of applicants, accredited agen-
cies, and approved persons;

(2) Any instances where it has denied
accreditation or approval;

(3) Any adverse actions taken against
an accredited agency or approved per-
son and any withdrawals of temporary
accreditation;

(4) All substantiated complaints
against accredited agencies and ap-
proved persons and the impact of such
complaints on their accreditation or
approval status;

(5) The number, nature, and outcome
of complaint investigations carried out
by the accrediting entity as well as the
shortest, longest, average, and median
length of time expended to complete
complaint investigations; and

(6) Any discernible patterns in com-
plaints received about specific agencies
or persons, as well as any discernible
patterns of complaints in the aggre-
gate.

(b) The accrediting entity must re-
port to the Secretary within thirty
days of the time it learns that an ac-
credited agency or approved person:

(1) Has ceased to provide adoption
services; or

(2) Has transferred its Convention
cases and adoption records.

(¢c) In addition to the reporting re-
quirements contained in §96.72, an ac-
crediting entity must immediately no-
tify the Secretary in writing:

(1) When it accredits an agency or ap-
proves a person;

(2) When it renews the accreditation
or approval of an agency or person; or

(3) When it takes an adverse action
against an accredited agency or ap-
proved person that impacts its accredi-
tation or approval status or withdraws
an agency’s temporary accreditation.

§96.94 [Reserved]

Subpart N—Procedures and
Standards Relating to Tem-
porary Accreditation

§96.95 Scope.

(a) The provisions in this subpart
govern only temporary accreditation.
The provisions in subpart F of this part
cover full accreditation of agencies and
approval of persons.
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(b) Agencies that meet the eligibility
requirements established in this sub-
part may apply for temporary accredi-
tation that will run for a one-or two-
yvear period following the Convention’s
entry into force for the United States.
Persons may not be temporarily ap-
proved. Temporary accreditation is
only available to agencies that apply
by the transitional application dead-
line and who complete the temporary
accreditation process by the deadline
for initial accreditation or approval in
accordance with §96.19.

§96.96 Eligibility requirements for
temporary accreditation.

(a) An accrediting entity may not
temporarily accredit an agency unless
the agency demonstrates to the satis-
faction of the accrediting entity that:

(1) It has provided adoption services
in fewer than 100 intercountry adoption
cases in the calendar year preceding
the year in which the transitional ap-
plication deadline falls. For purposes of
this subpart, the number of cases in-
cludes all intercountry adoption cases
that were handled by, or under the re-
sponsibility of, the agency, regardless
of whether they involved countries
party to the Convention;

(2) It qualifies for mnonprofit tax
treatment under section 501(c)(3) of the
Internal Revenue Code of 1986, as
amended, or for nonprofit status under
the law of any State;

(3) It is properly licensed under State
law to provide adoption services in at
least one State. It is, and for the last
three years prior to the transitional
application deadline has been, pro-
viding intercountry adoption services;

(4) It has the capacity to maintain
and provide to the accrediting entity
and the Secretary, within thirty days
of request, all of the information rel-
evant to the Secretary’s reporting re-
quirements under section 104 of the
TAA (42 U.S.C. 14914); and

(5) It has not been involved in any
improper conduct related to the provi-
sion of intercountry adoption or other
services, as evidenced in part by the
following:

(i) The agency has maintained its
State license without suspension or
cancellation for misconduct during the
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entire period in which it has provided
intercountry adoption services;

(ii) The agency has not been subject
to a finding of fault or liability in any
administrative or judicial action in the
three years preceding the transitional
application deadline; and

(iii) The agency has not been the sub-
ject of any criminal findings of fraud or
financial misconduct in the three years
preceding the transitional application
deadline.

(b) An accrediting entity may not
temporarily accredit an agency unless
the agency also demonstrates to the
satisfaction of the accrediting entity
that it has a comprehensive plan for
applying for and achieving full accredi-
tation before the agency’s temporary
accreditation expires, and is taking
steps to execute that plan.

§96.97 Application procedures for tem-
porary accreditation.

(a) An agency seeking temporary ac-
creditation must submit an application
to an accrediting entity with jurisdic-
tion over its application, with the re-
quired fee(s), by the transitional appli-
cation deadline established pursuant to
§96.19 of this part. Applications for
temporary accreditation that are filed
after the temporary application dead-
line will not be considered.

(b) An agency may not seek tem-
porary accreditation and full accredi-
tation at the same time. The agency’s
application must clearly state whether
it is seeking temporary accreditation
or full accreditation. An eligible agen-
cy’s option of applying for temporary
accreditation will be deemed to have
been waived if the agency also submits
a separate application for full accredi-
tation prior to the transitional applica-
tion deadline. The agency may apply to
only one accrediting entity at a time.

(c) The accrediting entity must es-
tablish and follow uniform application
procedures and must make information
about these procedures available to
agencies that are considering whether
to apply for temporary accreditation.
The accrediting entity must evaluate
the applicant for temporary accredita-
tion in a timely fashion. The accred-
iting entity must use its best efforts to
provide a reasonable opportunity for an
agency that applies for temporary ac-
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creditation by the transitional applica-
tion deadline to complete the tem-
porary accreditation process by the
deadline for initial accreditation or ap-
proval. If an agency seeks temporary
accreditation under this subpart, it
will be included on the initial list de-
posited by the Secretary with the Per-
manent Bureau of the Hague Con-
ference on Private International Law
only if it is granted temporary accredi-
tation by the deadline for initial ac-
creditation or approval established
pursuant to §96.19(a).

§96.98 Length of temporary accredita-
tion period.

(a) Omne-year temporary accredita-
tion. An agency that has provided
adoption services in 50-99 intercountry
adoptions in the calendar year pre-
ceding the year in which the transi-
tional application date falls may apply
for a one-year period of temporary ac-
creditation. The one-year period will
commence on the date that the Con-
vention enters into force for the United
States.

(b) Two-year temporary accredita-
tion. An agency that has provided
adoption services in fewer than 50
intercountry adoptions in the calendar
year preceding the year in which the
transitional application date falls may
apply for a two-year period of tem-
porary accreditation. The two-year pe-
riod will commence on the date that
the Convention enters into force for
the United States.

§96.99 Converting an application for
temporary accreditation to an ap-
plication for full accreditation.

(a) The accrediting entity may, in its
discretion, permit an agency that has
applied for temporary accreditation to
convert its application to an applica-
tion for full accreditation, subject to
submission of any additional required
documentation, information, and
fee(s). The accrediting entity may
grant a request for conversion if the
accrediting entity has determined that
the applicant is not in fact eligible for
temporary accreditation based on the
number of adoption cases it has han-
dled; if the agency has concluded that
it can complete the full accreditation
process sooner than expected; or for
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any other reason that the accrediting
entity deems appropriate.

(b) If an application is converted
after the transitional application dead-
line, it will be treated as an application
filed after the transitional application
deadline, and the agency may not nec-
essarily be provided an opportunity to
complete the accreditation process in
time to be included on the initial list
of accredited agencies and approved
persons that the Secretary will deposit
with the Permanent Bureau of the
Hague Conference on Private Inter-
national Law.

§96.100 Procedures for evaluating ap-
plicants for temporary accredita-
tion.

(a) To evaluate an agency for tem-
porary accreditation, the accrediting
entity must:

(1) Review the agency’s written appli-
cation and supporting documentation;
and

(2) Verify the information provided
by the agency, as appropriate. The ac-
crediting entity may also request addi-
tional documentation and information
from the agency in support of the ap-
plication as it deems necessary.

(b) The accrediting entity may also
decide, in its discretion, that it must
conduct a site visit to determine
whether to approve the application for
temporary accreditation. The site visit
may include interviews with birth par-
ents, adoptive parent(s), prospective
adoptive parent(s), and adult
adoptee(s) served by the agency, inter-
views with the agency’s employees, and
interviews with other individual(s)
knowledgeable about its provision of
adoption services. It may also include a
review of on-site documents. The ac-
crediting entity must, to the extent
possible, advise the agency in advance
of documents it wishes to review dur-
ing the site visit. The provisions of
§§96.25 and 96.26 will govern requests
for and use of information.

(c) Before deciding whether to grant
temporary accreditation to the agency,
the accrediting entity may, in its dis-
cretion, advise the agency of any defi-
ciencies that may hinder or prevent its
temporary accreditation and defer a
decision to allow the agency to correct
the deficiencies.
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(d) The accrediting entity may only
use the criteria contained in §96.96
when determining whether an agency
is eligible for temporary accreditation.

(e) The eligibility criteria contained
in §96.96 and the standards contained in
§96.104 do not eliminate the need for an
agency to comply fully with the laws of
the jurisdictions in which it operates.
An agency must provide adoption serv-
ices in Convention cases consistent
with the laws of any State in which it
operates and with the Convention and
the TAA.

§96.101 Notification of temporary ac-
creditation decisions.

(a) The accrediting entity must no-
tify agencies of its temporary accredi-
tation decisions on the uniform notifi-
cation date to be established by the
Secretary pursuant to §96.58(a). On
that date, the accrediting entity must
inform each applicant and the Sec-
retary in writing whether the agency
has been granted temporary accredita-
tion. The accrediting entity may not
provide any information about its tem-
porary accreditation decisions to any
agency or to the public until the uni-
form notification date. If the Secretary
requests information on the interim or
final status of an agency prior to the
uniform notification date, the accred-
iting entity must provide such infor-
mation to the Secretary.

(b) Notwithstanding paragraph (a) of
this section, the accrediting entity
may, in its discretion, communicate
with agencies about the status of their
pending applications for temporary ac-
creditation for the sole purpose of af-
fording them an opportunity to correct
deficiencies that may hinder their tem-
porary accreditation. When informed
by an accrediting entity that an agen-
cy has been temporarily accredited, the
Secretary will take appropriate steps
to ensure that relevant information
about a temporarily accredited agency
is provided to the Permanent Bureau of
the Hague Conference on Private Inter-
national Law.

§96.102 Review of temporary accredi-
tation decisions.
There is no administrative or judicial
review of an accrediting entity’s deci-
sion to deny temporary accreditation.
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§96.103 Oversight by accrediting enti-
ties.

(a) The accrediting entity must over-
see an agency that it has temporarily
accredited by monitoring whether the
agency is in substantial compliance
with the standards contained in §96.104
and through the process of assessing
the agency’s application for full ac-
creditation when it is filed. The accred-
iting entity must also investigate any
complaints or other information that
becomes available to it about an agen-
cy it has temporarily accredited. Com-
plaints against a temporarily accred-
ited agency must be handled in accord-
ance with subpart J of this part. For
purposes of subpart J of this part, the
temporarily accredited agency will be
treated as if it were a fully accredited
agency, except that:

(1) The relevant standards will be
those contained in §96.104 rather than
those contained in subpart F of this
part; and

(2) Enforcement action against the
agency will be taken in accordance
with §96.105 and §96.107 rather than in
accordance with subpart K of this part.

(b) The accrediting entity may deter-
mine, in its discretion, that it must
conduct a site visit to investigate a
complaint or other information or oth-
erwise monitor the agency.

(c) The accrediting entity may con-
sider any information that becomes
available to it about the compliance of
the agency. The provisions of §§96.25
and 96.26 govern requests for and use of
information.

§96.104 Performance standards for
temporary accreditation.

The accrediting entity may not
maintain an agency’s temporary ac-
creditation unless the agency dem-
onstrates to the satisfaction of the ac-
crediting entity that it is in substan-
tial compliance with the following
standards:

(a) The agency follows applicable li-
censing and regulatory requirements in
all jurisdictions in which it provides
adoption services;

(b) It does not engage in any im-
proper conduct related to the provision
of intercountry adoption services, as
evidenced in part by the following:
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(1) It maintains its State license
without suspension or cancellation for
misconduct;

(2) It is not subject to a finding of
fault or liability in any administrative
or judicial action; and

(3) It is not the subject of any crimi-
nal findings of fraud or financial mis-
conduct;

(c) It adheres to the standards in
§96.36 prohibiting child buying;

(d) It adheres to the standards for re-
sponding to complaints in accordance
with §96.41;

(e) It adheres to the standards on
adoption records and information re-
lating to Convention cases in accord-
ance with §96.42;

(f) It adheres to the standards on pro-
viding data to the accrediting entity in
accordance with §96.43;

(g) When acting as the primary pro-
vider in a Convention adoption it com-
plies with the standards in §§96.44 and
96.45 when using supervised providers
in the United States and it complies
with the standards in §§96.44 and 96.46
when using supervised providers or, to
the extent permitted by §96.14(c), other
foreign providers in a Convention coun-
try;

(h) When performing or approving a
home study in an incoming Convention
case, it complies with the standards in
§96.47;

(i) When performing or approving a
child background study or obtaining
consents in an outgoing Convention
case, it complies with the standards in
§96.53;

(j)) When performing Convention
functions in incoming or outgoing
cases, it complies with the standards in
§96.52 or §96.55;

(k) It has a plan to transfer its Con-
vention cases and adoption records if it
ceases to provide or is no longer per-
mitted to provide adoption services in
Convention cases. The plan includes
provisions for an organized closure and
reimbursement to clients of funds paid
for services not yet rendered;

(1) It is making continual progress
toward completing the process of ob-
taining full accreditation by the time
its temporary accreditation expires;
and

(m) It takes all necessary and appro-
priate measures to perform any tasks
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in a Convention adoption case that the
Secretary identifies are required to
comply with the Convention, the TAA,
or any regulations implementing the
TIAA.

§96.105 Adverse action against a tem-
porarily accredited agency by an
accrediting entity.

(a) If the accrediting entity deter-
mines that an agency it has tempo-
rarily accredited is substantially out of
compliance with the standards in
§96.104, it may, in its discretion, with-
draw the agency’s temporary accredi-
tation.

(b) The accrediting entity must no-
tify the agency in writing of any deci-
sion to withdraw the agency’s tem-
porary accreditation. The written no-
tice must identify the deficiencies ne-
cessitating the withdrawal. Before
withdrawing the agency’s temporary
accreditation, the accrediting entity
may, in its discretion, advise a tempo-
rarily accredited agency in writing of
any deficiencies in its performance
that may warrant withdrawal and pro-
vide it with an opportunity to dem-
onstrate that withdrawal would be un-
warranted before withdrawal occurs. If
the accrediting entity withdraws the
agency’s temporary accreditation with-
out such prior notice, it must provide a
similar opportunity to demonstrate
that the withdrawal was unwarranted
after the withdrawal occurs, and may
reinstate the agency’s temporary ac-
creditation based on the information
provided.

(c) The provisions of §§96.25 and 96.26
govern requests for and use of informa-
tion.

(d) The accrediting entity must no-
tify the Secretary, in accordance with
procedures established in its agree-
ment with the Secretary, when it with-
draws or reinstates an agency’s tem-
porary accreditation. The accrediting
entity must also notify the relevant
State licensing authority as provided
in the agreement.

§96.106 Review of the withdrawal of
temporary accreditation by an ac-
crediting entity.

(a) A decision by an accrediting enti-
ty to withdraw an agency’s temporary
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accreditation shall not be subject to
administrative review.

(b) Withdrawal of temporary accredi-
tation is analogous to cancellation of
accreditation and is therefore an ad-
verse action pursuant to §96.75. In ac-
cordance with section 202(c)(3) of the
TAA (42 U.S.C. 14922(c)(3)), a tempo-
rarily accredited agency that is the
subject of an adverse action by an ac-
crediting entity may petition the
United States district court in the ju-
dicial district in which the agency is
located to set aside the adverse action
imposed by the accrediting entity. The
United States district court shall re-
view the adverse action in accordance
with 5 U.S.C. 706. When a temporarily
accredited agency petitions a United
States district court to review the ad-
verse action of an accrediting entity,
the accrediting entity will be consid-
ered an agency as defined in 5 U.S.C.
701 for the purpose of judicial review of
the adverse action.

§96.107 Adverse action against a tem-
porarily accredited agency by the
Secretary.

(a) The Secretary may, in the Sec-
retary’s discretion, withdraw an agen-
cy’s temporary accreditation if the
Secretary finds that the agency is sub-
stantially out of compliance with the
standards in §96.104 and the accrediting
entity has failed or refused, after con-
sultation with the Secretary, to take
appropriate enforcement action.

(b) The Secretary may also withdraw
an agency’s temporary accreditation if
the Secretary finds that such action;

(1) Will protect the interests of chil-
dren;

(2) Will further U.S. foreign policy or
national security interests; or

(3) Will protect the ability of U.S.
citizens to adopt children under the
Convention.

(c) If the Secretary withdraws an
agency’s temporary accreditation, the
Secretary will notify the accrediting
entity.
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§96.108 Review of the withdrawal of
temporary accreditation by the Sec-
retary.

(a) There is no administrative review
of a decision by the Secretary to with-
draw an agency’s temporary accredita-
tion.

(b) Section 204(d) of the IAA (42
U.S.C. 14924(d)) provides for judicial re-
view of final actions by the Secretary.
Withdrawal of temporary accredita-
tion, which is analogous to cancella-
tion of accreditation, is a final action
subject to judicial review.

(c) An agency whose temporary ac-
creditation has been withdrawn by the
Secretary may petition the United
States District Court for the District
of Columbia, or the United States dis-
trict court in the judicial district in
which the agency is located, to set
aside the action pursuant to section
204(d) of the TAA (42 U.S.C. 14924(d)).

§96.109 Effect of the withdrawal of
temporary accreditation by the ac-
crediting entity or the Secretary.

(a) If an agency’s temporary accredi-
tation is withdrawn, it must cease to
provide adoption services in all Con-
vention cases and must execute the
plan required by §96.104(k) under the
oversight of the accrediting entity, and
transfer its Convention adoption cases
and adoption records to an accredited
agency, approved person, or a State ar-
chive, as appropriate.

(b) Where the agency is unable to
transfer such Convention cases or
adoption records in accordance with
the plan or as otherwise agreed by the
accrediting entity, the accrediting en-
tity will so advise the Secretary who,
with the assistance of the accrediting
entity, will coordinate efforts to iden-
tify other accredited agencies or ap-
proved persons to assume responsi-
bility for the cases, and to transfer the
records to other accredited agencies or
approved persons, or to public domestic
authorities, as appropriate.

(c) When an agency’s temporary ac-
creditation is withdrawn or reinstated,
the Secretary will, where appropriate,
take steps to inform the Permanent
Bureau of the Hague Conference on Pri-
vate International Law.

(d) An agency whose temporary ac-
creditation has been withdrawn may

§96.111

continue to seek full accreditation or
may withdraw its pending application
and apply for full accreditation at a
later time. Its application for full ac-
creditation must be made to the same
accrediting entity that granted its ap-
plication for temporary accreditation.
If that entity is no longer providing ac-
creditation services, it may apply to
any accrediting entity with jurisdic-
tion over its application.

(e) If an agency continues to pursue
its application for full accreditation or
subsequently applies for full accredita-
tion, the accrediting entity may take
the circumstances of the withdrawal of
its temporary accreditation into ac-
count when evaluating the agency for
full accreditation.

§96.110 Dissemination and reporting
of information about temporarily
accredited agencies.

The accrediting entity must dissemi-
nate and report information about
agencies it has temporarily accredited
as if they were fully accredited agen-
cies, in accordance with subpart M of
this part.

§96.111 Fees charged for temporary
accreditation.

(a) Any fees charged by an accred-
iting entity for temporary accredita-
tion will include a non-refundable fee
for temporary accreditation set forth
in a schedule of fees approved by the
Secretary as provided in §96.8(a). Such
fees may not exceed the costs of tem-
porary accreditation and must include
the costs of all activities associated
with the temporary accreditation cycle
(including, but not limited to, costs for
completing the temporary accredita-
tion process, complaint review and in-
vestigation, routine oversight and en-
forcement, and other data collection
and reporting activities). The tem-
porary accreditation fee may not in-
clude the costs of site visit(s). The
schedule of fees may provide, however,
that, in the event that a site visit is re-
quired to determine whether to ap-
prove an application for temporary ac-
creditation, to investigate a complaint
or other information, or otherwise to
monitor the agency, the accrediting
entity may assess additional fees for
actual costs incurred for travel and
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maintenance of evaluators and for any
additional administrative costs to the
accrediting entity. In such a case, the
accrediting entity may estimate the
additional fees and may require that
the estimated amount be paid in ad-
vance, subject to a refund of any over-
charge. Temporary accreditation may
be denied or withdrawn if the esti-
mated fees are not paid.

(b) An accrediting entity must make
its schedule of fees available to the
public, including prospective appli-
cants for temporary accreditation,
upon request. At the time of applica-
tion, the accrediting entity must speci-
fy the fees to be charged in a contract
between the parties and must provide
notice to the applicant that no portion
of the fee will be refunded if the appli-
cant fails to become temporarily ac-
credited.

PART 97—ISSUANCE OF ADOPTION
CERTIFICATES AND CUSTODY
DECLARATIONS IN HAGUE CON-
VENTION ADOPTION CASES

Sec.

97.1 Definitions.

97.2 Application for a Hague Adoption Cer-
tificate or a Hague Custody Declaration
(outgoing Convention case).

97.3 Requirements subject to verification in
an outgoing Convention case.

97.4 Issuance of a Hague Adoption Certifi-
cate or a Hague Custody Declaration
(outgoing Convention case).

97.5 Certification of Hague Convention
Compliance in an incoming Convention
case where final adoption occurs in the
United States.

97.6-97.7 [Reserved]

AUTHORITY: Convention on Protection of
Children and Co-operation in Respect of
Intercountry Adoption (done at The Hague,
May 29, 1993), S. Treaty Doc. 105-51 (1998);
1870 U.N.T.S. 167 (Reg. No. 31922 (1993)); Inter-
country Adoption Act of 2000, 42 U.S.C. 14901-
14954.

SOURCE: 71 FR 64456, Nov. 2, 2006, unless
otherwise noted.

§97.1 Definitions.

As used in this part:

(a) Adoption Court means the State
court with jurisdiction over the adop-
tion or the grant of custody for purpose
of adoption.
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(b) U.S. Authoriced Entity means a
public domestic authority or an agency
or person that is accredited or tempo-
rarily accredited or approved by an ac-
crediting entity pursuant to 22 CFR
part 96, or a supervised provider acting
under the supervision and responsi-
bility of an accredited agency or tem-
porarily accredited agency or approved
person.

(c) Foreign Authoriced Entily means a
foreign Central Authority or an accred-
ited body or entity other than the Cen-
tral Authority authorized by the rel-
evant foreign country to perform Cen-
tral Authority functions in a Conven-
tion adoption case.

(d) Hague Adoption Certificate means a
certificate issued by the Secretary in
an outgoing case (where the child is
emigrating from the United States to
another Convention country) certifying
that a child has been adopted in the
United States in accordance with the
Convention and, except as provided in
§97.4(b), the TAA.

(e) Hague Custody Declaration means a
declaration issued by the Secretary in
an outgoing case (where the child is
emigrating from the United States to
another Convention country) declaring
that custody of a child for purposes of
adoption has been granted in the
United States in accordance with the
Convention and, except as provided in
§97.4(b), the TAA.

(f) Terms defined in 22 CFR 96.2 have
the meaning given to them therein.

§97.2 Application for a Hague Adop-
tion Certificate or a Hague Custody
Declaration (outgoing Convention
case).

(a) Once the Convention has entered
into force for the United States, any
party to an outgoing Convention adop-
tion or custody proceeding may apply
to the Secretary for a Hague Adoption
Certificate or a Hague Custody Dec-
laration. Any other interested person
may also make such application, but
such application will not be processed
unless such applicant demonstrates
that a Hague Adoption Certificate or
Hague Custody Declaration is needed
to obtain a legal benefit or for purposes
of a legal proceeding, as determined by
the Secretary in the Secretary’s discre-
tion.
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