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§ 220 The Advisory Opinions

Committee on Codes of Conduct
Advisory Opinion No. 2

Service on Governing Boards of Nonprofit Organizations

Judges are often invited to serve on the governing boards of nonprofit religious,
civic, charitable, educational, fraternal, or social organizations. This opinion addresses
the propriety under Canon 4B of a judge serving on the board of a nonprofit
organization. This opinion does not address judges’ involvement with law-related
nonprofit organizations, which is covered by Canon 4A(3). See also Advisory Opinion
No. 34 (“Service as Officer or on Governing Board of Bar Association”).

Judges who wish to participate in their communities through service on nonprofit
boards are at liberty to do so, subject to certain restrictions discussed below and in
Canon 4 of the Code of Conduct for United States Judges. In deciding whether to
serve on a particular nonprofit board, judges should bear in mind the Code’s basic
imperative that “[a] judge should avoid impropriety and the appearance of impropriety in
all activities.” Canon 2. The judge should also consider the following factors:

. The judge must not receive any compensation for service to the
organization, although the judge may receive reimbursement for expenses
reasonably related to that service.

. The judge’s service must not interfere with the prompt and proper
performance of judicial duties. “The duties of judicial office take
precedence over all other activities.” Canon 3. Accordingly, a judge
should consider existing judicial and extrajudicial obligations before
accepting membership on a nonprofit board.

. The judge may not serve on the board of any organization that practices
invidious discrimination. Canon 2C.

. The judge should not serve on the board of a nonprofit civic, charitable,
educational, religious or social organization “if it is likely that the
organization will either be engaged in proceedings that would ordinarily
come before the judge or be regularly engaged in adversary proceedings
in any court.” Canon 4B(1). This proscription would likely preclude judges
serving on boards for certain types of nonprofit organizations, such as
legal aid bureaus. See also Advisory Opinion Nos. 28 (“Service as Officer
or Trustee of Hospital or Hospital Association”) and 40 (“Service on
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Governing Board of Nonprofit Organization that Tends to Become
Involved in Court Proceedings”).

. The judge must not personally engage in fund-raising for the organization,
subject to the exceptions noted in Canon 4C regarding family members
and certain judicial colleagues. The judge should not use or permit the
use of the prestige of office for fund-raising purposes. Canon 4C.
However, a judge may assist a nonprofit organization in planning
fund-raising activities. /d. Further, the organization’s letterhead may list
the judge’s name and title if comparable information and designations are
listed for others. Commentary to Canon 4C. See also Advisory Opinion
No. 35 (“Solicitation of Funds for Nonprofit Organizations, Including Listing
of Judges on Solicitation Materials”).

. The judge may not give investment advice to the organization, although it
is acceptable to sit on a board that is responsible for approving investment
decisions. Canon 4B(2).

. The judge should not serve on the board of a nonprofit organization if the
judge perceives there is any other ethical obligation that would preclude
such service. For example, if the organization takes public positions on
controversial topics, association with the group might raise a reasonable
question regarding the judge’s impartiality. The judge should bear in mind
that the public will normally be uninformed of any restriction or
qualification that the judge may have placed on affiliation with the
organization.

. The judge should remain knowledgeable about the group’s activities in
order to regularly reassess whether participation in the organization
continues to be appropriate.

With these cautions in mind, the Committee reiterates that judges may contribute
to their communities through service on nonprofit boards, subject to certain ethical
obligations.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 3

Participation in a Seminar of General Character

This opinion discusses participation by judges in seminars of general character.
Canon 4H of the Code of Conduct for United States Judges provides that “[a] judge
may accept compensation and reimbursement of expenses for the law-related and
extrajudicial activities permitted by this Code if the source of payments does not give
the appearance of influencing the judge in the judge’s judicial duties or otherwise give
the appearance of impropriety, subject to the following limitations: . . . (2) Expense
reimbursement should be limited to the actual costs of travel, food, and lodging
reasonably incurred by the judge and, where appropriate to the occasion, by the judge’s
spouse or relative. Any additional payment is compensation.” For example, judges
may properly accept a limited scholarship for partial reimbursement of travel and
subsistence expenses incurred while attending and participating in the Appellate
Judges Seminar conducted each summer under the auspices of the New York
University Law School. At the seminar, federal and state judges in attendance address
subjects relating to the operation and functioning of appellate courts. Participating
judges are not compensated. The Committee advises that there is no impropriety
under the Code in the attendance by a federal judge at such a seminar, or the judge’s
acceptance of such a scholarship.

As an additional example, the Committee also advises that it is permissible for a
judge to participate as a faculty member in a two-week seminar on humanist studies.
The content of the seminar is broadly based, philosophic in nature, and intended to
promote discussion in depth among faculty and participants. No compensation is paid
to the judge, but the judge is reimbursed for the travel, food and lodging expenses of
the judge and the judge’s spouse during the period of the institute. The Committee is of
the opinion that the judge may properly participate so long as the commitment does not
interfere with official duties and provides no ground for any reasonable suspicion that
the judge persuaded others to patronize or contribute to the seminar sponsor. See also
Advisory Opinion No. 67 (relating to attendance at privately-funded seminars).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 7

Service as Faculty Member of the National College of State Trial Judges

This opinion addresses the propriety of serving as a member of the faculty of the
National College of State Trial Judges. The judge would receive no compensation for
such services, but would be reimbursed for travel and subsistence for the judge and the
judge’s spouse. We assume that the membership would not interfere or impinge upon
the full performance of judicial duties.

The Committee is of the opinion that there is no impropriety in a judge
participating as a faculty member of the National College of State Trial Judges. Canon
4A(1). We also believe that the judge and the judge’s spouse or relative may accept
reimbursement for travel and subsistence, so long as that reimbursement does not
exceed the actual costs of travel, food, lodging and related expenses. Canon 4H(2).
However, the judge should make any required financial disclosures. Canon 4H(3).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 9

Testifying as a Character Witness

This opinion addresses the issue of a judge testifying as a character witness. By
way of example, we consider the following situation: A state court trial judge is on trial
on federal fraud charges. The defendant proposes to ask one or more of the federal
judges of the district court in which the prosecution is proceeding to testify as a
character witness. The district judges hold differing views as to the propriety of
appearing as a witness, especially in the judges’ own district.

Canon 2 of the Code of Conduct for United States Judges and its Commentary
provide valuable guidance. Canon 2B states that “[a] judge should not testify voluntarily
as a character withess.” The Commentary elaborates further on this advice:

Testimony as a character witness injects the prestige of the
judicial office into the proceeding in which the judge testifies
and may be perceived as an official testimonial. A judge
should discourage a party from requiring the judge to testify
as a character witness except in unusual circumstances
when the demands of justice require. This Canon does not
create a privilege against testifying in response to an official
summons.

The Committee believes that the practice of judges appearing as character
witnesses should be discouraged, except where justice demands, but we affirm that a
judge must respond to a subpoena. If a judge testifies in response to a subpoena,
some of the otherwise unfortunate effects of providing character testimony may be
dissipated if the trial judge, either on direct or cross-examination, makes it clear that the
judge-witness is testifying in response to official summons. Moreover, to the extent that
the trial court has discretion to limit character evidence generally, the trial judge should
consider limiting the number of judges providing that evidence.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 11

Disqualification Where Long-Time Friend or Friend’s Law Firm Is Counsel

This opinion addresses whether a judge should recuse in a case where one of
the attorneys is either a long-time friend of the judge or from a long-time friend’s law
firm. As an example, we consider whether a judge should recuse in cases where one
of the attorneys is a friend of long standing and is also a godfather of one of the judge’s
children. We further discuss whether the judge should sit in cases where a party is
represented by a member or associate of that friend’s firm.

The first question is not capable of answer by crisp formulation. Canon 2B
prohibits a judge from allowing family, social or various other relationships to influence
judicial conduct or judgment. It likewise directs judges not to convey or allow others to
convey the impression that another person is in a special position to influence the
judge. In a similar vein, Canon 3C requires a judge to recuse when “the judge’s
impartiality might reasonably be questioned, including but not limited to” a number of
enumerated circumstances, including the appearance of relatives who are within the
third degree of relationship as counsel or a party.

A godfather is not a “relative” within the meaning of Canon 3C(1)(d) and is not
otherwise covered by any of the enumerated circumstances requiring recusal. Recusal
may nonetheless be required if the circumstances are such that the judge’s impartiality
could reasonably be questioned. No such question would be raised if the relationship
were simply one of historical significance, the godfather being merely within the wide
circle of the judge’s friends, and the obligation having been perfunctorily assumed. By
contrast, if the godfather is a close friend whose relationship is like that of a close
relative, then the judge’s impartiality might reasonably be questioned. Ultimately, the
question is one that only the judge may answer.

The question regarding members or associates of the firm of the friend and
godfather poses no problem. We do not believe that judges must recuse from all cases
handled by a law firm simply because judges have law firm members for friends.
Although there may be special circumstances dictating disqualification, a friendly
relationship is not sufficient reason in itself.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 17

Acceptance of Hospitality and Travel Expense Reimbursements From Lawyers

This opinion addresses a judge’s acceptance of hospitality extended by lawyers.
The pertinent canons of the Code of Conduct for United States Judges are Canon 2,
which requires a judge to avoid the appearance of impropriety, Canon 2B, which
provides that a judge should not lend the prestige of judicial office to advance the
private interests of the judge or others, nor convey or permit others to convey the
impression that they are in a special position to influence the judge, and Canon 4H(2),
which permits reimbursement for extrajudicial activities permitted by the Code, limited to
the actual cost of travel, food, and lodging reasonably incurred by the judge and, where
appropriate to the occasion, by the judge’s spouse or relative. Also relevant are the
Ethics Reform Act Gift Regulations. Sections 3(a) and (b) of the Gift Regulations
exclude from the definition of a gift “social hospitality based on personal relationships”
and “modest items, such as food and refreshments, offered as a matter of social
hospitality.” Sections 5(b)(3) and (b)(4) permit judges to accept invitations to bar-
related functions and appropriate gifts from relatives and friends.

Canon 4H of the Code provides:

A judge may accept compensation and reimbursement of expenses for the law-
related and extrajudicial activities permitted by this Code if the source of the
payments does not give the appearance of influencing the judge in the judge’s
judicial duties or otherwise give the appearance of impropriety, subject to the
following restrictions: . . . (2) Expense reimbursement should be limited to the
actual cost of travel, food, and lodging reasonably incurred by the judge and,
where appropriate to the occasion, by the judge’s spouse or relative. Any
additional payment is compensation.

Application of these standards to the context of hospitality extended by lawyers
requires recognition of both the need to avoid the appearance of impropriety and the
appropriateness of encouraging judges to maintain collegial relationships with members
of the bar. We consider the issue separately with respect to lawyer organizations, law
firms, and individual lawyers.

When hospitality is extended by lawyer organizations, the risk of an appearance
of impropriety is markedly reduced, compared to hospitality conferred by a particular
law firm or lawyer. Section 5(b)(3) of the Gift Regulations specifically authorizes
acceptance of an invitation and travel expenses for the judge and a family member to
attend bar-related functions. We see no impropriety if a judge and spouse are
reimbursed for hotel and travel expenses reasonably required for their attendance at
dinners and similar social events sponsored by lawyer organizations such as bar
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associations. An appearance of impropriety might arise, however, if the hospitality was
extended by lawyer organizations identified with a particular viewpoint regularly
advanced in litigation.

Hospitality extended by a law firm obviously can more readily raise questions
about the appearance of impropriety. Also, section 5(a) of the Gift Regulations restricts
judges from accepting gifts from persons who are seeking official action from or doing
business with the court, or whose interests may be substantially affected by the
performance or nonperformance of the judge’s official duties. In this context, we
believe that a judge and spouse may attend cocktail parties hosted by law firms in
connection with bar association gatherings and an infrequent dinner commemorating a
firm’s significant anniversary, but should not accept hotel and travel expense
reimbursement.

Hospitality of an individual lawyer is a matter of private social relationships.
Sections 3(a) and (b) of the Gift Regulations exclude from the definition of “gift” “social
hospitality based on personal relationships” and “modest items, such as food and
refreshments, offered as a matter of social hospitality,” and section 5(b)(4) permits
judges to accept ordinary social hospitality and appropriate gifts from relatives and
friends. Individual determinations must be made as to the appropriate extent of such
relationships and the point at which such relationships warrant recusal from cases in
which the lawyer appears.

Finally, attention should be called to Advisory Opinion Nos. 3 and 67, which
relate to participation in and attendance at seminars, and include consideration of
accepting reimbursement for related expenses.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 19

Membership in a Political Club

This opinion addresses the propriety of a judge continuing membership in a
political club. We consider as an example: A club’s certificate of incorporation states
that one of the main purposes of the club is advocating and maintaining the principles
of the named political party. The club is very active politically, but the judge does not
actively participate in the club. The judge’s participation is limited to eating lunch at the
club on an average of once a year.

Canon 5 of the Code of Conduct for United States Judges provides:
A. General Prohibitions. A judge should not:

(1) act as a leader or hold any office in a political
organization;

(2) make speeches for a political organization or
candidate or publicly endorse or oppose a candidate for
public office; or

(3) solicit funds for, pay an assessment to, or make a
contribution to a political organization or candidate, or attend
or purchase a ticket for a dinner or other event sponsored by
a political organization or candidate.

B. Resignation upon Candidacy. A judge should resign
the judicial office if the judge becomes a candidate in a
primary or general election for any office.

C. Other Political Activity. A judge should not engage in
any other political activity. This provision does not prevent a
judge from engaging in activities described in Canon 4.

The Commentary to Canon 5 states: “The term ‘political organization’ refers to a
political party, a group affiliated with a political party or candidate for public office, or an
entity whose principal purpose is to advocate for or against political candidates or
parties in connection with elections for public office.”

The ethical proscription on judges engaging in partisan activities is longstanding.
The American Bar Association adopted the Canons of Judicial Ethics in 1923; Canon
28 of those Canons was a predecessor of Canon 5 of the Code of Conduct. In
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interpreting Canon 28, the ABA Committee on Professional Ethics stated in its Formal
Opinion 113:

A judge is entitled to entertain his personal views of political
questions, but should not directly nor indirectly participate in
partisan political activities. It is generally accepted in a
rational philosophy of life that with every benefit there is a
corresponding burden. Accordingly, one who accepts
judicial office must sacrifice some of the freedom in political
matters that otherwise he might enjoy. When he accepts a
judicial position, ex necessitate rei, he thereby voluntarily
places certain well recognized limitations upon his activities.

The club employed as an example here is a “political organization” under Canon
5, and thus a judge’s membership could be considered as giving the appearance of
partisan activities. At all times a judge’s conduct is to be free of the appearance of
impropriety. Canon 2. As the Commentary to Canon 2A instructs, in part, “[a] judge
must avoid all impropriety and appearance of impropriety. This prohibition applies to
both professional and personal conduct. A judge must expect to be the subject of
constant public scrutiny and accept freely and willingly restrictions that might be viewed
as burdensome by the ordinary citizen.” The Committee advises that a judge should
resign such a membership in a political club.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 20

Disqualification Based on Stockholdings by Household Family Member

This opinion addresses recusal issues related to stock investments by a judge’s
household family member. The Committee takes as an example a district judge whose
spouse owns 150 shares of stock worth about $10,000 in one of the largest American
corporations. We consider in this opinion whether it would be proper for that judge to
hear and decide a case to which the stock-issuing corporation is a party, where the
judge told all the lawyers in advance of the spouse’s holdings, asked if they objected to
the judge hearing the case, and was told by the lawyers for both sides that they had no
objection.

Canon 3 of the Code of Conduct for United States Judges provides, “[a] judge
should perform the duties of the office fairly, impartially and diligently,” and Canon 3C
further provides:

(1) A judge shall disqualify himself or herself in a
proceeding in which the judge’s impartiality might reasonably
be questioned, including but not limited to instances in
which:

(c) the judge knows that the judge, individually
or as a fiduciary, or the judge’s spouse or minor child
residing in the judge’s household, has a financial
interest in the subject matter in controversy orin a
party to the proceeding, or any other interest that
could be affected substantially by the outcome of the
proceeding|.]

These provisions are similar to those found in 28, United States Code,

section 455(b)(4), which requires a judge to disqualify under the circumstances set forth
above. While the Committee is not authorized to interpret the statute, the Committee
does have authority to interpret the provisions of the canon, which are substantially
identical to section 455(b)(4).

It is clear that under the provisions of Canon 3C(1)(c) a judge must disqualify
himself or herself in any case in which the judge’s spouse or minor child residing in the
household owns stock in a party to the proceeding. (Further, the Commentary to
Canon 3C explains that, for purposes of recusal, “considerations applicable to a judge’s
spouse should be considered with respect to a person other than a spouse with whom
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the judge maintains both a household and an intimate relationship.”) Canon 3C(3)(c)
provides that a financial interest “means ownership of a legal or equitable interest,
however small,” with certain exceptions not applicable to this situation. Ownership of
even one share of stock by the judge’s spouse would require disqualification.

Due to the mandatory language of Canon 3, remittal of disqualification in these
circumstances is not permitted.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 24

Financial Settlement and Disqualification on Resignation From Law Firm

This opinion addresses how a newly-appointed federal judge who is withdrawing
from private practice at a law firm should address related financial settlement and
disqualification issues. As an example, we consider the following situation: The newly-
appointed judge is in active practice in a law partnership. The partnership agreement
provides for payment of an agreed amount representing the retiring partner’s interest in
the firm. Some of the payments are to be paid in the years following the partner’s
appointment as a judge.

A partner who leaves a law firm to become a federal judge should, if possible,
agree with the partners on an exact amount that the judge will receive for his or her
interest in the firm, whether that sum is to be paid within the year or over a period of
years.

Such agreed-upon payments may be made to the judge provided (1) it is clear
that the judge is not sharing in profits of the firm earned after the judge’s departure, as
distinguished from sharing in an amount representing the fair value of the judge’s
interest in the firm, including the fair value of the judge’s interest in fees to be collected
in the future for work done before leaving the firm, and (2) the judge does not
participate in any case in which any attorney in the former firm is counsel until the firm
has paid the full amount the judge is entitled to receive under the agreement.

Apart from recusal during the period when the judge is receiving payments from
a former law firm, there is a broader question of the appearance of impropriety in the
judge’s hearing cases involving that firm. Many judges have a self-imposed automatic
rule of disqualification for a specified number of years after leaving the law firm. How
long a judge should continue to recuse depends upon various circumstances, such as
the relationship the judge had at the law firm with the lawyer appearing before the
judge, the length of time since the judge left the law firm, and the relationship between
the judge and the particular client, and the importance of that client to the firm’s
practice. The Committee recommends that judges consider a recusal period of at least
two years, recognizing that there will be circumstances where a longer period is more
appropriate. In all cases in which the judge’s former law firm appears before the judge,
the judge should carefully analyze the situation to determine whether his or her
participation would create any appearance of impropriety.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 26

Disqualification Based on Holding Insurance Policy from Company that is a Party

Occasionally, cases arise in which an insurance company is a party and the
judge has a relationship to that company, generally in the form of an insurance policy
involving the judge, the judge’s spouse or the judge’s children. The policy may be for
health insurance, life insurance or other types of coverage. This opinion addresses
whether a judge should recuse in that situation.

Canon 3C(1) of the Code of Conduct for United States Judges provides:

(1)  Ajudge shall disqualify himself or herself in a
proceeding in which the judge’s impartiality might reasonably
be questioned, including but not limited to instances in
which:

(c) the judge knows that the judge, individually
or as a fiduciary, or the judge’s spouse or minor child
residing in the judge’s household, has a financial
interest in the subject matter in controversy or in a
party to the proceeding, or any other interest that
could be affected substantially by the outcome of the
proceeding[.]

Thus, in any litigation in which an insurance company is a party, if the outcome
of the litigation could substantially affect the value of the judge’s interest, i.e. the policy
in the company involved, the judge should recuse. The judge should also recuse if any
other interest (other than a financial interest) could be affected substantially by the
outcome of the proceeding. The same rules apply to policies held by the judge’s
spouse or minor children residing in the judge’s household. (Note that for purposes of
recusal, “considerations applicable to a judge’s spouse should be considered with
respect to a person other than a spouse with whom the judge maintains both a
household and an intimate relationship.” Canon 3C Commentary.)

This issue initially arose in 1973 when we considered whether judges who hold
Blue Cross policies could sit in a case brought by an insurance company against a local
Blue Cross organization. At the time, all but two of the circuit judges throughout the
country, whether in active or senior status, participated in various health benefit plans
with Blue Cross-Blue Shield or some other insurance company or association as the
carrier. The federal government would negotiate coverage by Blue Cross-Blue Shield,
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and the Administrative Office would pay a lump sum for the coverage provided the
judiciary. The federal government did not do business with local organizations. This
type of practice was followed with respect to the other insurers participating in the
federal employees health benefits program. It appeared that practically all circuit
judges could be affected in a slight degree by the result of the pending case in which
Blue Cross was a party.

The Committee determined that the interests that the judges had in the Blue
Cross policies would not be considered “financial interests” within the meaning of that
term as it is used in the Code of Conduct for United States Judges. We concluded the
interest was analogous to “the proprietary interest of a policyholder in a mutual
insurance company, or a depositor in a mutual savings association, or a similar
proprietary interest,” which Canon 3C(3)(c)(iii) states “is a ‘financial interest’ in the
organization only if the outcome of the proceeding could substantially affect the value of
the interest.” We rendered similar advice regarding judges who were insured under a
government-wide indemnity plan written by the Aetna Casualty and Surety Company.

In sum, the Committee advises that when an insurance company is a party, the
judge ordinarily need not recuse unless the judge has a financial interest in the
company. The judge has a financial interest in the company only if the outcome of the
proceeding could substantially affect the value of the judge’s interest in the company.
This could occur if, as a result of a judgment against the insurance company in the
particular case, the judge’s premiums could be significantly increased or coverage
substantially reduced. Conceivably, a huge judgment against a medical insurer could
make it impossible for the insurer to continue to operate at all, or at its prior level.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 27

Disqualification Based on Spouse’s Interest as Beneficiary of a Trust from which
Defendant Leases Property

This opinion considers whether a judge should recuse in a case in which the
judge’s spouse is the beneficiary of a trust from which the defendant leases property.
By way of explanation, we consider the following circumstances: A judge is assigned a
class action case alleging federal and state antitrust allegations and various statutory
and constitutional violations. Defendants are various major distilling companies, local
wholesalers, retail drug stores, the state through its alcoholic beverage commission,
and the State Wholesale Liquor Dealers Association.

One of the drug store defendants is a lessee in a shopping center. The lessor is
a national bank, acting as trustee. The judge’s spouse is the sole beneficiary of the
trust as it relates to the shopping center operation. The lease was in existence at the
time the spouse acquired the interest, and will continue for several years in the future.
The annual rental income is substantial, but barely exceeds five figures. The property
is managed by a real estate firm.

Canon 3C(1)(c) of the Code of Conduct for United States Judges provides:

A judge shall disqualify himself or herself in a
proceeding in which the judge’s impartiality might reasonably
be questioned, including but not limited to instances in
which:

(c) the judge knows that the judge, individually
or as a fiduciary, or the judge’s spouse or minor child
residing in the judge’s household, has a financial
interest in the subject matter in controversy orin a
party to the proceeding, or any other interest that
could be affected substantially by the outcome of the
proceeding|.]

Canon 3C(3)(c) states that a “financial interest’ means ownership of a legal or
equitable interest, however small . . ..” It would appear that the spouse does not have
a financial interest in the subject matter in controversy or in a party to the proceeding,
as financial interest is defined in Canon 3C(3)(c).
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Whether the spouse has “[an]other interest that could be affected substantially
by the outcome of the proceeding” cannot be determined on the facts used in this
example. Information as to the extent of the operations of the drug store lessee and
the potential effect of an adverse judgment would help to determine whether the
interest of the judge’s spouse could be substantially affected by the outcome of the
antitrust action. However, such a determination would not completely resolve the
question, as disqualification is not limited to the specifically enumerated instances
under Canon 3C(1), of which (c) is but one.

Canon 3C(1) is clear that a judge should disqualify in any proceeding in which
his or her impartiality might reasonably be questioned. This directive is to be read in
connection with Canon 2, which states that “[a] judge should avoid impropriety and the
appearance of impropriety in all activities.” To preside in a case involving a defendant
who pays a substantial amount of rent that is ultimately credited to the judge’s spouse
might, in our opinion, raise a reasonable question regarding the judge’s propriety and
impartiality. However, if recusal is required pursuant to an appearance of impropriety or
a question of impartiality, but is not mandatory under one of the specific circumstances
set out in Canon 3C(1)(a) through (e), the remittal procedure under Canon 3D remains
available.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 28

Service as Officer or Trustee of Hospital or Hospital Association

A judge is permitted under the Code of Conduct for United States Judges to
participate in civic and charitable activities, such as service as an officer or trustee of a
hospital or hospital association. The canons do, however, impose limits on such
participation. Canon 4 generally provides that a judge may participate in extrajudicial
civic and charitable activities that do not detract from the dignity of the judge’s office,
reflect adversely upon the judge’s impartiality, interfere with the performance of a
judge’s official duties, or lead to frequent disqualification. Canon 4B reads:

A judge may participate in and serve as an officer, director,
trustee, or nonlegal advisor of a nonprofit civic, charitable,
educational, religious, or social organization, subject to the
following limitations:

(1) A judge should not serve if it is likely that the
organization will either be engaged in proceedings that
would ordinarily come before the judge or be regularly
engaged in adversary proceedings in any court.

(2) A judge should not give investment advice to
such an organization but may serve on its board of directors
or trustees even though it has the responsibility for
approving investment decisions.

Canon 4C further provides that a judge may assist in planning fund-raising
activities for such nonprofit organizations and may be listed as an officer, director, or
trustee, but a judge should not personally solicit funds or use or permit the use of the
prestige of judicial office for that purpose. Further, “[a] judge should not personally
participate in membership solicitation if the solicitation might reasonably be perceived
as coercive or is essentially a fund-raising mechanism.”

Canon 4F also imposes a limitation on the judge’s service in terms of
governmental appointments: “[a] judge should not . . . accept . . . an appointment [to a
governmental committee, commission, or other position concerning the law] if the
judge’s governmental duties would tend to undermine the public confidence in the
integrity, impartiality, or independence of the judiciary.”

The Commentary to Canon 4B notes particular concerns for a judge to consider
in determining whether to serve a hospital or hospital organization in some capacity:
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The changing nature of some organizations and their
exposure to litigation makes it necessary for a judge
regularly to reexamine the activities of each organization
with which the judge is affiliated to determine if the judge’s
continued association is appropriate. For example, in many
jurisdictions charitable hospitals are in court more often now
than in the past. (Emphasis added.)

Additional issues specific to hospital officers or trustees — such as challenges under the
employment laws, the minimum wage laws, tax exemptions and the like — should also
be considered in deciding whether to take on such a responsibility.

In sum, a judge should carefully evaluate Canon 4B’s limitations when
determining whether to accept a post as an officer or trustee of a hospital or hospital
association. Also, as suggested by Canon 4B’s Commentary, a judge should
continually re-evaluate the organization to ensure that continued involvement is
consistent with the judge’s ethical obligations under the canons.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 29

Service as President or Director of a Corporation Operating a Cooperative
Apartment or Condominium

This opinion considers whether a judge may hold a position, such as an officer or
director, of a corporation that controls the operations of a cooperative apartment or
condominium in which the judge resides. The following prescriptions are pertinent to
this question:

1. The still-effective 1963 formal resolution of the Judicial Conference of the United
States (see Judicial Conference of the United States, Report of the Proceedings 62
(Sep. 1963)) states:

No justice or judge appointed under the authority of the
United States shall serve in the capacity of an officer,
director, or employee of a corporation organized for profit.

2. Canon 4 of the Code of Conduct for United States Judges instructs that “[a] judge
should not participate in extra-judicial activities that . . . interfere with the performance
of the judge’s official duties.”

3. Canon 4B, concerning a judge’s civic and charitable activities, provides:

B. Civic and Charitable Activities. A judge may participate
in and serve as an officer, director, trustee, or nonlegal
advisor of a nonprofit civic, charitable, educational, religious,
or social organization, subject to the following limitations:

(1) A judge should not serve if it is likely that the
organization will either be engaged in proceedings that
would ordinarily come before the judge or be regularly
engaged in adversary proceedings in any court.

4. Canons 4D(1) and (2), relating to a judge’s financial activities provide:

(1) A judge may hold and manage investments,
including real estate, and engage in other remunerative
activity, but should refrain from financial and business
dealings that exploit the judicial position or involve the judge
in frequent transactions or continuing business relationships
with lawyers or other persons likely to come before the court
on which the judge serves.
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(2) A judge may serve as an officer, director, active
partner, manager, advisor, or employee of a business only if
the business is closely held and controlled by members of
the judge’s family. For this purpose, “members of the
judge’s family” means persons related to the judge or the
judge’s spouse within the third degree of relationship as
defined in Canon 3C(3)(a), any other relative with whom the
judge or the judge’s spouse maintains a close familial
relationship, and the spouse of any of the foregoing.

We assume, of course, that the judge who serves as an officer or director of the
corporation controlling the operations of the cooperative apartment or condominium
receives no compensation for this service. See Judicial Conference Ethics Reform Act
Regulations on Outside Earned Income, Honoraria, and Outside Employment § 5(a)
(prohibiting service for compensation as an officer, board member, or fiduciary). We
further assume that the duties are confined to activities unrelated to profit-making, in
the sense that they relate only to the operation and maintenance of the members’
residence facility. The activities, although relating in part to residents other than the
judge, are equivalent to those the judge would find necessary to undertake were the
judge living in a privately owned, single-family residence.

On these assumptions, the Committee is of the opinion that the judge’s service
as an officer or director of this type of corporation does not, in and of itself, violate the
1963 Resolution.

The Committee is also of the opinion, however, that service in this capacity is not
readily characterized either as “civic or charitable” activity within the permissive reach of
Canon 4B or as a “business dealing” within the contemplation of Canon 4D(1). The
endeavor possesses certain commercial features that make it unlike a “civic or
charitable” activity. The service is, however, directed at the saving of expense and wise
expenditure of funds rather than to the maximization of income. The service does not
appear akin to the forbidden type of “business dealing” that exploits the judicial office; it
may more closely approximate permissible real estate investment.

The Committee is of the view that each case depends upon its facts. If the
cooperative or condominium is not large or substantial, and if the duties of being an
officer or director are routine and primarily internal (allocating responsibilities;
employing maintenance, security, and essential personnel; providing for services;
passing on prospective occupants; formulating occupancy rules; and the like), the
activity would not appear to violate the provisions or spirit of the 1963 Resolution or the
Code. If, however, the duties entail substantial or numerous business-type contacts
with outside enterprises, particularly of the kind that could result in litigation, a judge’s
participation becomes questionable. The judge should then consider leaving those
responsibilities to others. Throughout, the judge should keep in mind the basic
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requirements of Canon 2 (that the judge “should avoid impropriety and the appearance
of impropriety in all activities”) and Canon 3 (that “[t]he duties of judicial office take
precedence over all other activities”). The judge must also bear in mind that positions
held by a federal judge should not be so great in number as to jeopardize the
performance of judicial duties.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 32

Limited Solicitation of Funds for the Boy Scouts of America

This opinion considers the propriety of a judge soliciting funds for the Boy Scouts
of America. As an example, we consider whether a judge, who chairs the finance
committee for an area council of the Boy Scouts, may solicit financial support from
board members and trust funds.

Canon 4C of the Code of Conduct for United States Judges states, in pertinent
part:

A judge may assist nonprofit law-related, civic, charitable,
educational, religious, or social organizations in planning
fund-raising activities and may be listed as an officer,
director, or trustee. A judge may solicit funds for such an
organization from judges over whom the judge does not
exercise supervisory or appellate authority and from
members of the judge’s family. Otherwise, a judge should
not personally participate in fund-raising activities, solicit
funds for any organization, or use or permit the use of the
prestige of judicial office for that purpose.

In Advisory Opinion No. 2, we state in substance that a judge may serve without
compensation on governing boards of organizations that are similar to the Boy Scouts,
provided the judge does not solicit funds for the organization. Canon 4C does not
make any exception for persons whom may be solicited. The solicitation by a judge of
funds for an area council of the Boy Scouts, even though the solicitation is of a limited
class of persons, is thus forbidden by the Code.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 33

Service as a Co-trustee of a Pension Trust

This opinion addresses whether, following appointment, a judge may continue to
serve as co-trustee of a federal savings and loan pension trust. The general subject of
the service of a judge as a fiduciary of an estate or trust is also addressed in Advisory
Opinion 96. By way of example, we consider the following circumstances:

The pension trust is almost a dry trust. It is a trust approved
by the Internal Revenue Service, and hence there are no
policy determinations relating to the trust. The judge renders
no legal advice to the trust; the trust has never been in
litigation and is not likely to be as no difficulty has been
experienced during its almost 17 years of operation. The
trust covers the officers and employees of the association
who qualify under its terms. The judge receives no
compensation nor any expenses attendant to the fiduciary
obligation, which the judge continued after appointment as a
judge as a matter of past loyalty to a valued former client.
The duties entailed are nominal and consist of signing about
two checks a year to the insurance company.

Such a trust would appear to be a part of an arrangement deemed necessary for
managing the affairs of a business, within the meaning of Canon 4D(1) of the Code of
Conduct for United States Judges; the trust can be viewed as a segment of a business.

The duties of a co-trustee are, while nominal, fiduciary in nature. Canon 4E
would seem to rule out service as a fiduciary for a trust other than the trust of a family
member. Service as a fiduciary for other than a family member is permitted to continue
in limited circumstances, as provided in the Code’s “Applicable Date of Compliance”
section, but this section seems to contemplate a relationship with an individual rather
than with a pension plan. In any event, even such a permissible nonfamily fiduciary
relationship is to be terminated, as stated in the Compliance section, if it would not
unnecessarily jeopardize any financial interest of the beneficiary.

Canon 4B(2), which prohibits a judge giving any investment advice to a civic or
charitable organization that the judge may serve as trustee or director, is also
implicated. In the pension trust considered here, it might be presumed that there could
be some residual duty of giving advice on investments.
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If, in fact, no duties other than the ministerial one of check signing are involved,
the practical likelihood of conflict or litigation may be remote. But the canons taken
together appear to bar this co-trustee relationship.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 34

Service as Officer or on Governing Board of Bar Association

We address whether a judge may serve on the governing board of a bar
association. In doing so, we consider this policy statement adopted by the Judicial
Conference of the United States in October 1971:

Federal judges should not serve as officers or directors of
organizations, national, regional or local, which are present
or potential litigants in the federal courts or are the
promoters, sponsors or financiers of organizations
sponsoring litigation in the federal courts.

We examine two aspects of this issue in particular: (1) whether it is a violation of
the statement of policy for a judge to serve as a member of the governing board of a
bar association when the association might be involved in litigation and the board
determines whether the association should file amicus curiae briefs; and (2) whether
the spirit and intent of the statement of policy is satisfied by the judge abstaining from
discussion, debate and vote on matters being considered by the board of governors
that present a conflict of interest or that might give the appearance of impropriety if the
judge participated in the debate and vote.

Canon 4 of the Code of Judicial Conduct reads, in pertinent part:

A judge may engage in extrajudicial activities, including law-
related pursuits and civic, charitable, educational, religious,
social, financial, fiduciary, and governmental activities, and
may speak, write, lecture, and teach on both law-related and
nonlegal subjects. However, a judge should not participate
in extrajudicial activities that detract from the dignity of the
judge’s office, interfere with the performance of the judge’s
official duties, reflect adversely on the judge’s impartiality,
lead to frequent disqualification, or violate the limitations set
forth below.

More specifically, under Canon 4A(3):

Organizations. A judge may participate in and serve as a
member, officer, director, trustee, or nonlegal advisor of a
nonprofit organization devoted to the law, the legal system,
or the administration of justice and may assist such an
organization in the management and investment of funds. A
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judge may make recommendations to public and private
fund-granting agencies about projects and programs
concerning the law, the legal system, and the administration
of justice.

The Commentary to Canon 4 reads, in part:

As a judicial officer and person specially learned in the law,
a judge is in a unique position to contribute to the
improvement of the law, the legal system, and the
administration of justice, including revising substantive and
procedural law and improving criminal and juvenile justice.
To the extent that the judge’s time permits and impartiality is
not compromised, the judge is encouraged to do so, either
independently or through a bar association, judicial
conference, or other organization dedicated to the
improvement of the law. Subject to the same limitations,
judges may also engage in a wide range of non-law-related
activities.

Although Canon 4A(3) does not contain an explicit limitation regarding law-
related organizations’ involvement with litigation (see Canon 4B limiting participation in
civic and charitable organizations that regularly engage in adversary proceedings), a
similar concern animates participation in bar association activities. Under the provision
of Canon 4 covering all extrajudicial activity, the judge should not participate in law-
related activities “that reflect adversely on the judge’s impartiality,” and so should refrain
from participation in determining whether the bar association should become involved in
litigation as a party or as amicus curiae if an appearance of partiality could reasonably
arise. For example, a judge should not be responsible for developing positions on
controversial political or social matters that are frequently the subject of federal court
litigation, and should abstain from debating or voting on such matters. Further, a judge
sitting on a board of a law-related organization must refrain from offering legal advice
that could constitute the practice of law under Canon 4A(5).

In conclusion, we are of the opinion that a judge may properly serve as an officer
or member of a board, council or committee of a bar association, subject to the
restrictions set forth in Canon 4. The spirit and intent of the Code and of the 1971
Judicial Conference policy statement are satisfied if the judge abstains from discussion,
debate and vote on matters that may present a conflict of interest or may give the
appearance of impropriety if the judge did participate in the discussion and vote. See
also Advisory Opinion No. 85 (“Membership and Participation in the American Bar
Association”) and Advisory Opinion No. 93 (“Extrajudicial Activities Related to the Law”).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 35

Solicitation of Funds for Nonprofit Organizations, Including Listing of Judges on
Solicitation Materials

Judges are often involved in their communities through nonprofit organizations,
which are frequently engaged in fund-raising activities. This opinion discusses
limitation on judges’ involvement in soliciting funds for nonprofit organizations. It
includes guidance regarding how judges may be identified on letterhead and in other
solicitation materials.

In Advisory Opinion Nos. 2 and 82, the Committee affirms that a judge may be a
member of or serve on the governing board of a nonprofit organization, subject to
certain restrictions imposed by the Code of Conduct for United States Judges. Canon
4C sets out the acceptable limits to judges’ involvement in soliciting funds:

A judge may assist nonprofit law-related, civic, charitable, educational,
religious, or social organizations in planning fund-raising activities and
may be listed as an officer, director, or trustee. A judge may solicit funds
for such an organization from judges over whom the judge does not
exercise supervisory or appellate authority and from members of the
judge’s family. Otherwise, a judge should not personally participate in
fund-raising activities, solicit funds for any organization, or use or permit
the use of the prestige of judicial office for that purpose. A judge should
not personally participate in membership solicitation if the solicitation
might reasonably be perceived as coercive or is essentially a fund-raising
mechanism.

Although the Code precludes personal solicitation of funds by judges, a judge
may assist in planning fund-raising activities for nonprofit organizations, if that
participation is not prohibited based on any other ethical obligation. Internal
brainstorming of fund-raising ideas is an example of such a permitted planning activity.

The Commentary to Canon 4C explains that “[u]se of a judge’s nhame, position in
the organization, and judicial designation on an organization’s letterhead, including
when used for fund-raising or soliciting members, does not violate Canon 4C if
comparable information and designations are listed for others.” In other words, the
judge’s name and office may not be selectively emphasized by the organization.

The Commentary to Canon 4C further states that “[a] judge may attend fund-
raising events of law-related and other organizations although the judge may not be a
speaker, a guest of honor, or featured on the program of such an event.”
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Finally, the Committee advises that a judge may be included in a list of
contributors disseminated by a nonprofit organization. The list may use the judge’s title,
as long as the judge is designated in a similar manner to other contributors, and is in no
way specially emphasized.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 36

Commenting on Legal Issues Arising before the Governing Board of a Private
College or University

This opinion addresses the propriety of a judge, who is a member of a governing
board of a private college or university, commenting on legal issues arising before that
board. Our discussion is informed by the following two examples:

1. Ajudge serves as a member of a “Lay Advisory Committee” of a college.
Although the judge participates in no fund-raising activities for the organization,
the judge has on occasion, as a board or committee member, expressed views
as to the legal effect of contemplated action under discussion.

2. Ajudge serves as a trustee of a college. Although the college has its own
counsel, the judge has, with other board members, reviewed and commented on
legal aspects of leases and other instruments.

One federal statute and two provisions of Canon 4 of the Code of Conduct for
United States Judges must be considered regarding this issue.

Section 454 of title 28, United States Code, provides:

Any justice or judge appointed under the authority of the
United States who engages in the practice of law is guilty of
a high misdemeanor.

Canon 4 provides, in pertinent part:

A(5). Practice of Law. A judge should not practice law and
should not serve as a family member’s lawyer in any forum.
A judge may, however, act pro se and may, without
compensation, give legal advice to and draft or review
documents for a member of the judge’s family.

* % %

B. Civic and Charitable Activities. A judge may participate in
and serve as an officer, director, trustee, or nonlegal advisor
of a nonprofit civic, charitable, educational, religious, or
social organization, subject to [certain] limitations|.]
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Subject to other restrictions in Canon 4, a judge may serve as a member of the
governing board of a private college or university, and may vote, as any other member,
to approve or disapprove leases and other instruments. But a judge should leave to
counsel for the college the responsibility for reviewing, passing upon and commenting
on the legal aspects of the proposed leases and other instruments. A judge may with
propriety suggest that there are legal questions involved in a proposed instrument or
course of action, and suggest that the matter be referred to counsel for a legal opinion.
See also Advisory Opinion No. 44 (“Service on Governing Board of a Public College or
University”).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 37

Service as Officer or Trustee of a Professional Organization Receiving
Governmental or Private Grants or Operating Funds

This opinion considers the propriety of judges serving as officers or trustees of
professional organizations that receive governmental or private grants or operating
funds. We take as an example a professional organization that requests and receives
operating funds and grants from federal as well as state and local governments. The
professional group is organized for educational, research and study purposes.

We consider whether the judge’s prestige is an important factor in obtaining such
financing, possibly to the detriment of similar organizations that lack participation by
judges. This particular question deals with the prospect that an organization with which
a judge may otherwise be properly associated may nevertheless be in a unique position
because of the fact that the judge’s organization seeks and obtains federal or state
grants.

Canon 4 of the Code of Conduct for United States Judges provides that “[a]
judge may engage in extrajudicial activities, including law-related pursuits and civil,
charitable [and] educational . . . activities.” The Committee concludes that mere service
on the board of a Canon 4A (law-related) or 4B (civic or charitable) organization is not
inappropriate by reason of the fact that the organization utilizes funds received from
federal, state, or local governments. See also Advisory Opinion No. 28 (“Service as
Officer or Trustee of Hospital or Hospital Association”). Further, with respect to a law-
related organization, “[a] judge may make recommendations to public and private fund-
granting agencies about projects and programs concerning the law, the legal system,
and the administration of justice.” Canon 4A(3).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 38

Disqualification When Relative Is an Assistant United States Attorney

Over the years, the Committee on Codes of Conduct has received a number of
inquiries regarding recusal considerations when a judge’s spouse, child, or other
relative serves as an Assistant United States Attorney (“AUSA”). This opinion
summarizes the Committee’s advice on that topic.

Canon 3C(1)(d), Code of Conduct for United States Judges, provides in part:
C. Disqualification.

(1) A judge shall disqualify himself or herself in a proceeding in
which the judge’s impartiality might reasonably be questioned, including
but not limited to instances in which:

* % %

(d) the judge or the judge’s spouse’, or a person related to
either within the third degree of relationship, or the spouse of such
a person is:

(i) acting as a lawyer in the proceeding].]
The Commentary under subsection 3C(1)(d)(ii) provides:

The fact that a lawyer in a proceeding is affiliated with a law
firm with which a relative of the judge is affiliated does not of
itself disqualify the judge. However, if “the judge’s
impartiality might reasonably be questioned” under

Canon 3C(1), or the relative is known by the judge to have
an interest in the law firm that could be “substantially
affected by the outcome of the proceeding” under

Canon 3C(I)(d)(iii), the judge’s disqualification is required.

We note first that service as an AUSA is distinguishable from service as an
attorney in a private law firm or representation of a private litigant. As the United States
Supreme Court has explained:
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The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to
govern impartially is as compelling as its obligation to govern at all;
and whose interest, therefore, in a criminal prosecution is not that it
shall win a case, but that justice shall be done. As such, heisin a
peculiar and very definite sense the servant of the law, the twofold
aim of which is that guilt shall not escape or innocence suffer.

Berger v. United States, 295 U.S. 78, 88 (1934). A similar dual aim applies in civil
litigation advanced by the United States Attorney’s Office. For these reasons, it would
be unreasonable to question a judge’s impartiality merely because the judge’s relative
is an AUSA. Likewise, an AUSA does not have an “interest” in the United States
Attorney’s Office in the same sense that a partner, member or shareholder may have
an interest in a private law firm.

Specific circumstances may, however, require recusal. The most frequent
circumstances are addressed below.

1. Acting as an attorney. Recusal is required by Canon 3C(1)(d)(ii) if the relative
has acted as an attorney in or relating to the proceeding. This restriction
includes cases in which the relative has done any work or given any advice,
whether that advice was given or work done before or after the action was filed.
Recusal for this reason is not subject to remittal under Canon 3D because the
basis for recusal falls within the specific disqualifying circumstances described in
Canon 3C(1)(a)-(e).

2. Acting as a supervisor. Recusal is also necessary if the relative has
supervisory responsibility over the attorney handling a case before the judge,
even if the relative is not personally involved and has no knowledge of the case.
Such a circumstance falls within Canon 3C(1)’s “catch-all” provision requiring
disqualification in a proceeding “in which the judge’s impartiality might
reasonably be questioned.” Disqualification under this catch-all provision is
subject to remittal under Canon 3D.

3. Acting United States Attorney. If the relative serves as either the United
States Attorney or Acting United States Attorney, the judge should recuse in all
cases in which the office appears.

Recusal decisions are also governed by the recusal statutes, 28 U.S.C. §§ 455
and 144, and the case law interpreting them. Although the Committee on Codes of
Conduct is not authorized to render advisory opinions interpreting §§ 455 and 144,
Canon 3C of the Code of Conduct for United States Judges closely tracks the language
of § 455, and the Committee is authorized to provide advice regarding the application of
the Code.
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Note for Advisory Opinion No. 38

' For purposes of recusal, “considerations applicable to a judge’s spouse should
also be considered with respect to a person other than a spouse with whom the
judge maintains both a household and an intimate relationship.” Canon 3C
Commentary.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 40

Service on Governing Board of Nonprofit Organization that Tends to Become
Involved in Court Proceedings

This opinion considers the propriety of service by judges as officers or directors
of nonprofit organizations that tend to become involved in court proceedings. Our
discussion has been informed by considering the examples of a variety of organizations
that, in pursuit of their goals, regularly become involved in legal proceedings.

Canon 4 generally affirms the propriety of judicial participation in nonprofit civic,
charitable, educational, religious and social organizations, and service as an officer,
director, trustee, or non-legal advisor in such organizations, so long as such activities
do not detract from the dignity of the judicial office, interfere with the performance of the
judge’s official duties, reflect adversely on the judge’s impartiality, or lead to frequent
disqualification. See Advisory Opinion No. 2 (“Service on Governing Boards of
Nonprofit Organizations”). Canon 4B(1) provides the limitation, however, that “[a] judge
should not serve if it is likely that the organization will either be engaged in proceedings
that would ordinarily come before the judge or will be regularly engaged in adversary
proceedings in any court.”

These unambiguous principles should be applied in accordance with the good
judgment of each individual judge. It may well be that, in a given time and place, it is
not likely that the organization in question will be engaged in proceedings that would
ordinarily come before the judge. Therefore, the first caveat of Canon 4B(1) would be
inapplicable.

However, the judge should recognize that some organizations frequently appeal
to the courts in furtherance of their stated goals. This fact gives rise to the probability
that the organization will be regularly engaged in adversary proceedings in various
courts. If such is the case, the second proscription of Canon 4B(1) would act to bar
judicial participation as an officer or director of the group.

The changing nature of some organizations and of their relationship to the law
makes it necessary for a judge regularly to reexamine the activities of each organization
to determine if it is proper to continue the relationship. See Commentary to Canon 4B.
The judge involved in the group is in the best position to determine whether Canon
4B(1) applies, requiring resignation as an officer or director of the organization.

On a final note, although Canon 4B(1) is limited by its terms to service as an
officer, director, trustee or non-legal advisor, the Committee is of the view that the same
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considerations are applicable to and govern membership in such organizations. See
also Advisory Opinion Nos. 82 (“Joining Organizations”) and 93 (“Extrajudicial Activities
Related to the Law”).

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 42

Participation in Fund Raising for a Religious Organization

This opinion considers whether the participation of a judge in the fund-raising
activities of a religious organization by “taking part in the every-member canvass (each
year or two years)” is in violation of the Code of Conduct for United States Judges.

The question is dealt with by our Advisory Opinion Nos. 2 and 35, in which the
Committee advises that a judge should not engage in any personal solicitation of funds
for a nonprofit religious, civic, charitable, educational or social organization, except as
permitted by Canon 4C. The Committee believes that this rule applies to the solicitation
of funds in an every-member campaign for a church. See Canon 4C and its
Commentary.

To the extent, however, that “taking part” means contributing funds, a judge may
certainly participate in the fund-raising by contributing funds to a religious organization.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 43

Service as a Statutory Member of a Citizens’ Supervisory Commission of the
County Personnel Board

This opinion considers the propriety of a judge serving as an ex officio member
of a citizens’ supervisory commission of the personnel board of the county of the
judge’s residence.

The commission, which supervises the state civil service system, is created by
an act of the state legislature. The act designates United States district judges as
members of the commission.

Canon 4F of the Code of Conduct for United States Judges provides that a
judge may accept appointment to a governmental commission only if it is one that
concerns the law, the legal system, or the administration of justice. The Commentary
to Canon 4F states that the “appropriateness of accepting extrajudicial assignments
must be assessed in light of the demand on judicial resources and the need to protect
the courts from involvement in matters that may prove to be controversial,” and that
“liludges should not accept governmental appointments that could interfere with the
effectiveness and independence of the judiciary, interfere with the performance of the
judge’s judicial duties, or tend to undermine the public confidence in the judiciary.”

The citizens’ supervisory commission of the personnel board is not concerned
with the improvement of the law, the legal system, or the administration of justice as
those terms are used in Canon 4F. In discharging its statutory duties, the commission
will of necessity deal with issues of fact or policy. We conclude that it would be
improper under Canon 4F for a United States district judge to serve as a member of this
governmental supervisory commission. See also Advisory Opinion No. 93
(“Extrajudicial Activities Related to the Law”).

June 2009



Guide to Judiciary Policy, Vol. 2B, Ch. 2

Committee on Codes of Conduct
Advisory Opinion No. 44

Service on Governing Board of a Public College or University

Page 44-1

This opinion considers the propriety of serving on the governing board of a public

college or university, for example a board of visitors or a board of regents.

Canon 4 of the Code of Conduct for United States Judges provides, in part:

[A] judge should not participate in extrajudicial activities that
detract from the dignity of the judge’s office, interfere with
the performance of the judge’s official duties, reflect
adversely on the judge’s impartiality, [or] lead to frequent
disqualification. . . .

B. Civic and Charitable Activities. A judge may
participate in and serve as an officer, director, trustee,
or nonlegal advisor of a nonprofit civic, charitable,
educational, religious, charitable, fraternal, or social
organization . . . .

If Canon 4B stood alone, there would be no apparent objection to a judge’s
service on the board of a public college or university; however, this authority to serve is
a part of a section addressing “civic and charitable activities.” Those activities must be
distinguished from “governmental appointments,” which are treated under Canon 4F.

Canon 4F provides:

A judge may accept appointment to a governmental
committee, commission, or other position only if it is one that
concerns the law, the legal system, or the administration of
justice, or if the appointment of a judge is required by federal
statute. A judge should not, in any event, accept such an
appointment if the judge’s governmental duties would tend
to undermine the public confidence in the integrity,
impartiality, or independence of the judiciary. A judge may
represent the judge’s country, state, or locality on
ceremonial occasions or in connection with historical,
educational, and cultural activities.

Canon 4F limits service by a judge to governmental (federal, state or local)
institutions concerning “the law, the legal system, or the administration of justice.” The
Commentary to Canon 4A specifically instructs that “[tjeaching and serving on the
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board of a law school are permissible, but in the case of a for-profit law school, board
service is limited to a nongoverning advisory board.” We conclude that service on a
state board vested with authority to operate a public college or university would be in
violation of the prohibition contained in Canon 4F. See also Advisory Opinion No. 36
(“Commenting on Legal Issues Arising before the Governing Board of a Private College
or University”); Code of Conduct for United States Judges, Compliance with the Code of
Conduct, § C (“Retired Judge. A retired judge who is retired under 28 U.S.C. §§ 371(b)
or 372(a), or who is recalled to judicial service, should comply with all the provisions of
this Code except Canon 4F, but the judge should refrain from judicial service during the
period of an extra-judicial appointment not sanctioned by Canon 4F . . . .").

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 46

Acceptance of Public Testimonials or Awards

This opinion considers the issue of acceptance by judges of public testimonials
or awards. The Committee frequently receives inquiries regarding this topic.

Judges who have achieved a preeminence prompting public recognition should
ordinarily be able to accept such honors. In addition to the personal gratification
involved, the entire judiciary benefits from public recognition of one of its members.

Before accepting such recognition, however, a judge should take certain factors
into consideration. A judge must consider whether acceptance of the award would
raise the appearance of impropriety or partiality, as enjoined by Canon 2 of the Code of
Conduct for United States Judges. For example, notwithstanding the spirit in which it is
proffered, an award should not be accepted from an organization whose public image
embodies a clearly defined point of view on controversial legal, social or political issues.
Neither should an award be accepted from an organization that is apt to come before
the courts as a litigant. See Advisory Opinion No. 40 (“Service on Governing Board of
Nonprofit Organization that Tends to Become Involved in Court Proceedings”).

Finally, a judge must be cautious if the award is presented in conjunction with a
fund-raising dinner or event. The Commentary to Canon 4C states that “[a] judge may
attend fund-raising activities of law-related and other organizations although the judge
may not be a speaker, a guest of honor, or featured on the program of such an event.”
When a judge is chosen to receive an award, it would appear likely that the judge would
be either a “guest of honor” or a “speaker” at such an event. Additionally, the judge
should consider whether the judge’s presence is being employed as a device to
promote publicity and the sale of tickets.

The nature of these cautions, and the variety of situations to which they apply,
make it clear that the decision in each case must remain within the conscientious
discretion of the judge, consistent with the obligation to avoid the appearance of
impropriety or partiality.

June 2009
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Committee on Codes of Conduct
Advisory Opinion No. 47

Acceptance of Complimentary or Discounted Club Memberships

Congress passed a law effective October 13, 2008, restricting judges’
acceptance of “honorary club memberships.” In particular, the law specifies that “a
judicial officer may not accept a gift of an honorary club membership with a value of
more than $50 in any calendar year.” Pub. L. No. 110-402, § 2, 122 Stat. 4255 (Oct.
13, 2008), codified at note to 5 U.S.C. § 7353. This opinion provides guidance on
whether under the law a judge may accept, or continue to hold, a complimentary or
discounted membership in a given club.

Shortly following the passage of 5 U.S.C. § 7353, the Director of the
Administrative Office of the Courts issued a memorandum on the new club membership
law. Memorandum from A.O. Director to United States Judges, October 20, 2008. The
Director addressed three questions regarding the law: (1) applicability; (2) effective
date; and (3) covered clubs. The memorandum concluded that the statute applies to all
judicial officers, including bankruptcy and magistrate judges. The memorandum noted
that the law became effective immediately and further advised that judges should cease
accepting the benefit of any ongoing honorary club membership that was accepted
before the effective date. Finally, the memorandum concluded that the honorary club
membership prohibition extends to recreational and social clubs — such as country
clubs, athletic clubs, or eating clubs — but does not restrict judges from accepting
discounted or complimentary memberships in professional organizations, including bar
associations.

Since the law’s enactment, the Committee on Codes of Conduct has received a
number of informal and formal requests for opinions relating to compliance with the club
legislation. These inquiries have included questions about discounted or
complimentary memberships in professional groups such as Inns of Court, service
clubs such as Rotary, and a range of membership arrangements in social clubs, eating
clubs and athletic clubs.

In providing advice to individual judges, the Committee has referred to the terms
of the statute itself, the Director’s initial guidance memorandum, and the Judicial
Conference Regulations Concerning Gifts (“Gift Regulations”). The Gift Regulations
provide helpful guidance for evaluating whether certain club memberships might run
afoul of the new restriction. In particular, the Gift Regulations define a “gift” to mean
“any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other
similar item having monetary value.” Gift Regulations § 3. The Regulations exclude
from the definition of “gift” “opportunities and benefits, including favorable rates and
commercial discounts, that are available based on factors other than judicial status,”
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and “anything for which market value is paid by the judicial officer or employee.” Gift
Regulations §§ 3(e) & (h).

Applying these principles, the Committee has advised that in some
circumstances a judge may accept discounted membership in a social or recreational
club that offers multiple membership categories associated with different levels of
membership privileges and sets membership dues or fees according to broad
occupational categories that are not directed to judges or to a narrow category of
members. Due to the wide variance in club bylaws and membership practices, it is
difficult in the abstract to draw a bright line regarding which memberships are
acceptable.

While advising that some memberships are permissible, the Committee has
advised that certain types of discounted memberships in recreational and social clubs
should not be accepted in light of the statute and the Gift Regulations. The Committee
has advised, for example, that a judge should not accept a discounted membership that
is offered to a very limited group selected by the club to enhance its reputation. The
Committee has also advised that a judge should not continue to accept the benefit of a
now prohibited honorary club membership with a value of more than $50 per year that
was accepted prior to the law’s enactment.

Additionally, the Committee has advised that a judge may accept “honorary”
membership in a service club that exempts the judge from paying annual dues. In
reaching this decision the Committee relied in part on an opinion by the General
Counsel of the Administrative Office concluding that service organizations are not, as a
general matter, the types of clubs that Congress intended to include within the statutory
prohibition on honorary club memberships. With respect to Inns of Court and similar
profes