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Party Regulation in Italy and its effects

Introduction *

Political pluralism is the fundamental principleoand which the newly established
Italian democracy formed after the Il World War.eThalian Constitution introduced

universal suffrage, established proportional regméstion as the electoral system,
gave central power to the Parliament and estaldishe freedom of association in
political parties. The dividing line with the fastiperiod, which had eliminated free
elections, marginalized the Parliament, outlawéd@bosition parties, and introduced
a majoritarian system, could not be clearer. Howeakhough recognizing political

parties, and differently from the German Basic Ladopted only one year later, the
Italian Constitution did not realize the ‘militarttemocracy’ ideal (Ceccanti and
Clementi 2008). In fact, it has not constitutionatl the political parties’ ends and
activities. Moreover, the Italian Constitution hast established, in a clear and
undisputed formulation, the duty for political pasgt to conform to democratic
methods in their internal organization, and it doesexplicitly require the drafting of

secondary legislation on political parties. Inderd, further regulation of political

parties has been established in Italy, except tieeon their public financing.

In this paper we will discuss the combination adgl two elements, i.e. the absence
of a party regulation and the public funding systemthe light of a comparative
analysis of party regulation in Europe. Scholargehabserved how changes in the
legal status of political parties have taken plasean effect of the introduction of
party finance regulation. We will show how Italymrains exceptional in this respect,
as the introduction of a system of public fundingpblitical parties has not implied
any change in the legal status of political pastiwhich remained overalkgibus
soluti. Moreover, we argue how this combination, the absef party regulation and

the specific features of the system of public fagdin particular, have encouraged a

! This paper forms part of a larger research prajadhe legal regulation of political parties
in post-war European democracies. Financial sugpmrt the European Research Council
(ERC_Stg07_205660) is gratefully acknowledged.
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large number of political parties to remain alivie, turn contributing to the
fragmentation of the party system.

This paper is structured as follows. First, we descthe position of political parties
in the Constitution. Starting from the debate ofitigal parties in the Constitutional
Assembly (1946-1947) we will analyze the status pafitical parties in Italy
emphasizing in particular their freedom from legiisle constraints. Afterwards we
will discuss the regulation of public funding to liical parties and its major
developments since the establishment of a partanfie law in 1974. Most
importantly, we will show how despite the outconfeagpopular referendum public
subsidies have been increasing, simultaneouslgta@ual lowering of the thresholds
determining access to public funding. In the fisattion of this paper we shed light
on the recent developments taking place in thel fadl party regulation in Italy.
Drawing on a comparative experience of the intréidacof party laws, we argue that
it is likely that a law on political parties is g@ be established in Italy in the short

future.

The place of political parties in the Italian Consitution

In order to fully appreciate the legal status olitmal parties in Italy, it is crucial to
start from the country’s fundamental 1&wNot only within the Constitutional
Assembly the most detailed debate can be foundndrathether and to what extent
parties should be regulated, but also the Conistitak provisions on political parties —
in particular art. 49 of the Constitution — are ofucial importance for an
understanding of what has impeded the Italian le@s to establish a regulation of
political parties so far, and the terms on whigbaaty law could be brought forward
in Italy in the future (Grasso 2010).

The Iltalian Constitution refers to political pagtien three articles. In art. 49, it
establishes the right of all citizens “to associadely in political parties in order to
contribute by democratic means to the determinatfonational policy” (art. 49); in
art. 98 it prescribes the incompatibility of pamyembership with activity in the
judiciary, in the armed forces and in diplomaticl am consular representation organs
abroad (art. 98); in the Xll Transitory and Finato¥sion it prohibits the

2 For a comparative analysis of party constitutitzadion in Europe, see Van Biezen 2011.
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reconstruction of the Fascist party. While the tatter articles found an immediate
consensus among the political forces participatintpe Constitutional Assembly, the
process leading to the final formulation of art. wés far more complex and
politically loaded. As Merlini argued, all politicéorces agreed that the Constitution
should have included references to political pastieut the positions on how this
should have happened differed substantially (Me2d07, 6).

Several were the decisions that the Constitutidsslembly had to take on the role,
the legal position, and the functioning of politigarties in the newly reestablished
democracy. Should they be considered as organkeoftate? Should they acquire
legal personality? Should their functions be la@vd in the Constitution? Should
limitations be prescribed on political parties’ adiegical foundations, activities, or on
their internal organizational functioning? Finallshould there be a reference to a
secondary legislation in relation to political pes? The answers to all these questions
ultimately turned out to be negative.

The place that political parties acquired in thadidin Constitution has often been
observed as an intermediary solution between them&@e and the French
fundamental laws: whereas the German Basic Lawalgtincorporated political
parties in the state (‘Inkorporation’), and the rile one refers to political parties
merely as electoral subjects (‘lgnorierung’), thalihn Assembly chose for an in-
between solution (‘Legalisierung’), which allowsotfthe maximum expansion of
freedom of association in political parties” (Ridpll982, 73-74 ). Political parties are
recognized as intermediary associations betweesdbiety and the institutions. It is

worthwhile citing art. 49 at length:

‘All citizens shall have the right to associateefgein political parties in order to
contribute by democratic means to the determinadfomational policy’ (Constitution
art. 49).

The citizens, the subjects of the article 49, nraglfy associate in political parties (the
societal level) whose ends are those of ‘deterrgimational politics’ (the political-

institutional level) (Ceccanti 2008). Table 1 shdtws critical differences between the
constitutional recognition of political parties litaly and in the almost contemporary

German Basic Law.

[Table 1 about here]
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First, differently from the German Basic Law estsiibd in 1949, political parties are
not considered as belonging to the state-appardtois also emerges from the
different position of the ‘party article’ in the oaconstitutional charts: among the state
organs in the case of the Basic Law (that follole ‘Basic Rights’), and in the first
part on the ‘Citizens’ Rights’ in the Italian Coistion. Secondly, the Italian
Constitution does not prescribe political partieteological foundations, with the
relevant exception of the reconstruction of theckdsparty disposed in the XIi
Transitory and Final Provisions. Third, no limitats are imposed on the political
parties’ activities, with the exception of the ewrt activities of political parties
endangering democratic competition. The acceptaridde democratic formula is
therefore the only limitation that political padiéace.

With respect to the two latter aspects, is has beleserved how the ‘militant
democracy’ idea, whose ‘cradle’ is to be foundha German model (Thiel 2009, 8),
has never been realized in Italy, neither in thenty’s Constitution nor in its wider
legal system (Ceccanti and Clementi 2008). Ovetladl, main goal of article 49 is to
recognize the political freedoms that the Fasagtme had banned and to guarantee
the pluralist vocation of the Constitutional ch@eccanti 2008).

Another important difference relates to the partieernal organization. While the
Basic Law is unequivocal in prescribing an interol@mocratic functioning, the
Italian Constitution’s failed to establish, in aeat and undisputed formulation,
prescriptions on parties’ internal organizationalicture. In the Italian Constitution,
moreover, there is no explicit reference to secpntkgislation on political parties,
and there is no reference to the political partiesincial responsibility.

It was mainly the opposition of the Italian Commsiniparty (PCI) in the
Constitutional Assembly that made proposals for ensiringent prescriptions on
political parties to faif. At the origin of the Communists’ rejection, starttie fact
that those two provisions touched upon sensitiveatpdor that party. On the one
hand, limitations on the political parties’ enddquuially endangered the PCI because
of its ideological linkages with the Soviet Unio@n the other hand, the party
representatives feared limitations on the inteanghnization, which could potentially

constrain the Communist internal model based omt@kratic centralism’.

® For a detailed reconstruction of the debate oritigal parties in the Constitutional
Assembly, Merlini 2008 and 2009.
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All'in all, art. 49 of the Italian Constitution hagen observed as being essentially the
result of a non-agreement between the major palitforces taking part to the
Constitutional Assembly (Merlini 2007, 2009). Nouirgrising therefore are the
definitions of art. 49 that can be found among ttmfonalists and political
scientists: “inadequate” (Pasquino 1992), “handieal (Elia 2009), “norm with no
prescriptive significance” (Del Pennino and Com@ag005), “incomplete, weak and
contradictory” (Merlini 2009), etc.

Particularly ambiguous is the phrasing around tieertocratic method’. For decades,
the ltalian jurisprudence has remained dividedhenimterpretation of the ‘democratic
method’ referred to in art. 49. Should this prgstaon apply to the external activity of
political parties only — therefore limiting the paal parties’ external activity to the
respect of the democratic order — or should it eiadt apply to the internal
organizational structure of political parties? Nihstanding the presence of some
prestigious voice$,it is the second interpretation that has prevaiRdlitical parties
are free to decide on their internal functioningn€equently, also the interpretation
prevailed that no further legislation had to beakkthed in the field of political

parties.

Not differently than in most countries, politicanties in Italy are considered as
private associations. What instead differs from tnoosintries is that political parties
have no legal personalityPolitical parties are regulated by those artidiethe Civil
Code containing provisions on the ‘Associationshwib legal personality’ (arts. 36-
38).6 Under art. 36, “(t)he internal organization ardimanistration of associations
that are not recognized as legal entities are geeeby agreements between the
members. [...]” (Civil Code, art. 36). Hence, therti@s’ internal organization is

entirely determined by internal agreement, politgarties are not required to register

* The ‘democratic method’ to be applied to the in&organization of political parties was
the position the constitutionalist Piero Calamandvbo complained that the final wording of
art. 49 made the reference to the ‘democratic naetiotally evanescent. Similarly to
Michels’s well-known argument, Calamandrei mainegifnow “(a) democracy cannot be
defined in these terms if the very political pastége not democratic themselves” (P.
Calamandrei, cited in Grasso, 2010, 9).

® In most European countries political parties agally prescribed to have legal personality.
Alternatively, legislation may allow for politicalarties to acquire legal personality if they
wish to do so.

® The difference with the regulation of the tradéous in the Italian Constitution should be
noted here. Under art.39, they are explicitly rexbgd of juridical personality and to be
subject to registration and public control of thaternal organization.
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(not even as private associations), and they arsuigject to publicity of rights, duties
and obligations, and most importantly, liabilitsder law.

All in all, the Italian Constitution left politicgbarties as substantially unregulated, or,
as it has been argued, in a “condition of juridisami-clandestinity”, “isolated in a
nebulous pre-juridical spheré”lt is a shared opinion that this lack of regulatio
determined a series of unsolved problems that hiafleenced for years on the
evolution of the Italian democracy (Merlini 200Before evaluating those effects, we
will first examine the evolution and the specifttatacteristics of the system of public

funding of political parties.

The system of public funding of political parties

The “incomplete” or “inadequate” wording of artic#® has left ample margins for
ambiguity, and the Italian parties have been aathin such margins. One of the
few aspects in the life of political parties thag &nstead regulated is provided by the
system of public funding. Public financing remaitm® most important source of
revenues for political parties (Tarli Barbieri 20@acini 2009). Italy, in this respect,
follows a similar trend of state dependency as mostemporary democracies (Van
Biezen and Kopecky 2007; Pizzimenti and Ignazi 302t we will see, the system
for public funding adopted in Italy has favouredtam aspects of the party system,
especially fragmentation, by a series of incentivagh have allowed a large number

of small political parties to remain active.

The regulation of public funding was introducedli®74 after a period of scandals
related to political corruption: its goal was tokagarty revenues transparent and to
guarantee equal opportunities and freedom of adtopolitical parties (Musumeci
1999; Ridola 2000; Bianco 2001). The system of jgutlinding has been subject to
continuous changes, of a: a) technical nature, tagdpphe funding system to the
mechanisms of the electoral systems; b) politiGgture, by the will of parties to
reinforce the channel of state contributions. A bemof key features of the
development of the party funding system can be dingée. First, the incremental

nature of reforms: since 1974 the public fundingutation has been implemented by

" Both cit. in Grasso, 2010, 655.
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introducing amendments to the standing legislatishile a comprehensive reform
through a consolidated legislation has never tgiane. Second, the party finance
reforms have almost always enjoyed broad suppdhimvthe political class, even by
the creation of unusual parliamentary alliances, laave always been approved very
quickly (even within a few hours, see Di Donfrarem®e2002) and often accompanied
by very poor parliamentary debate, which is evidenf the compact position of
parties in this respect. Given this consistent beha of politicians, the public
opinion has perceived public funding as a mean®stering the ambiguity and the
opacity of the system, rather than as a channefiging for greater transparency in

the political parties’ financial managemént.

The 1974 party finance law envisaged two avenueputiic funding: aregular
contribution consisting of the ordinary payment of an annuabant to parties
achieving parliamentary representation, amei@mbursement of election expenses

From 1974 to 1993both funding systems were applied. The majoritypoblic

funding in this period took the form of ordinary ntobution, supplemented in
election times by the system of election reimbusamin this period, public funding
of political parties contributed to the crystallipa of the party system configuration:
the largest part of public funding is done via tbedinary contribution to
parliamentary groups (mainly according to their bens), thereby “cementing” the
party system (Bianco 2001).

Since 1993 as the consequence of the 1993 referendum, balygimbursement of
election expenses is in foré&he current model of public funding, introducedtwi
Law 157/1999, provides for reimbursement of eleceapenditures for the Chamber
of Deputies, the Senate, the European Parliamehttenregional councils. Despite
the differences in the eligibility criteria, in tteemount of money at disposdland in
the system of allocation of the different funds thechanisms of how the four funds

operate are identical: a reimbursement fund isigéor the election of each assembly,

& Two referenda took place against public fundingp@rties. The first, in 1978, failed for a
small margin of votes (56.6 per cent voted for raimng direct public funding), while in the
second, which took place in the ‘critical’ 1993 agotion scandal crisis, 90.30 per cent voted
in favour of the abrogation of the ordinary coniitibns to parties.

° Regular contribution was ‘covertly’ reintroducet the years 1997-1998, by giving
taxpayers the option of earmarking 4 per cent @i income tax for the funding of the party
system.

Y The size of each fund is determined by multiplyinguro per elector, for 5 years.
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and the money is distributed proportionally to #hqsarties that reach a specific
threshold. The characteristics of the current modelparty funding can be
summarized as follows:

a) To compensate the political parties’ loss of rewedue to the abrogation of the
ordinary contributions, the amount reimbursed tdiea for the election expenditures
has increased exponentially. In the space of 1Bsyeix to eightfold, depending on
the type of elections (Pacini 2009, 18%).

b) Since the 1999 amendments, a progressive lowarinte payoff thresholds
took place, resulting in an increase of the elgipérties.

c) No correlation exists between the costs incurredhey parties during election
campaigns and the sums that are afterwards “regelir Reimbursements in fact
are not paid out on the basis of sums of moneytsh&ing an election campaign, but
on the basis of having achieved a minimum threshdldis transformed the
reimbursement of expenses into a disguised forordihary contributions.

d) Since 1999, the reimbursement is no longevigea as a lump sum, as it used to
be, but it is divided into annual instalments, ailay parties to have a fix income for
the five years following elections. As electiong a@uite frequent, this produces
facto a continuous channel of ordinary funding for podit parties due to the
continuous replenishment of the reimbursement fuafisr elections. This also
introduces the second effect of the current systeamely the phenomenon of
“crystallization” (Pacini 2009): some parties swe/ifinancially because they continue
to receive public funding, even though they areriactice politically extinct (such as
the case of the party ‘La Margherita’, which coo#s to receive reimbursements

despite having merged into the Democratic Party).
A system of privileges without constraints
Another crucial characteristic of the system oftypdunding in Italy is the lack of

balance between public resources at the partieghodal and obligations and

responsibilities that accompany their obtainméntThe Venice Commission

" This increase seems to have been halted startth®07 with the introduction of the first
measures limiting public spending.

12 Criticisms on this point have recently been raibgda number of constitutionalists. See
Barbera (2006, 2008), Grasso (2010), Massari (20863ady in the 1960s, Elia argued how
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guidelines'® aimed at developing common principles and goodtjwes for states in
the development of regulations on political partiglsice particular emphasis on this

specific aspect:

“Political parties may obtain certain legal prigks, [...], that are not available to other
associations. This is particularly true in the aoégolitical finance and access to media
resources during election campaigns. As a resultaeing privileges not granted to other
associations, it is appropriate to place certailigabons on political parties due to their
acquired legal status. This may take the form opdsing reporting requirements or
transparency in financial arrangements. Legislasbould provide specific details on the
relevant rights and responsibilities that accompeyobtainment of legal status as a political
party” (Guidelines on Political Party Regulatio®3, p. 11).

The underlying logic behind such recommendatiorik@sbasic principle afio ut des
political parties benefiting of public funding sHdbecome subject to a number of
specific rules. There must be a balance, in otherds; between privileges and
constraints.

Scholars have observed how overall, changes irethed status of political parties
have taken place as an effect of the spread of finetnce regulation: “Many of these
regulations and party laws were first introducedvere substantially extended in the
wake of the introduction of public funding for ped, with the distribution of state
subventions inevitably demanding the introductiéa onore codified system of party
registration and control” (Mair 2005, 19). SimilgriScarrow: “The introduction of
either party finance regulations or subsidies Hendoeen accompanied by new legal
definitions of political parties [...]. This legalrdguage defines what a party is, and
may even establish rules for getting onto a puigigistry of political parties, thus
clarifying which organizations are covered by trevnsubsidies and finance rules”
(Scarrow, 2011, 21). Indeed, the very promulgatériaws on political parties in
Europe does often closely follow, when it does ewhcide, with the introduction of
public subsidies to political parties. Germanyhe most often cited example, having
established a law on political parties (1967) reédy soon after the introduction of
their public financing of political parties (1953Besides the case of Germany, we

could mention the cases of Finland (where publiedfog of political parties was

any law introducing public financing has a numbé&flogical implications”, among which
the subordination of political parties to stateulagon (L. Elia 1966, as cited in Grasso 2010,
657).

13 ‘Guidelines on Political Party Regulation’ by OSOBIHR and Venice Commission.
Adopted by the Venice Commission at itd"8lenary Session (Venice, 15-16 October 2010).
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introduced in 1967 and the party law was enactetPBp), and the cases of Austria,
Bulgaria, Croatia, Czech Republic, Estonia, Hungarthuania, Romania, Slovenia,
Ukraine and the European Union its€lfwhere a single Act both prescribes
provisions on public financing of political partiesd provides a legal definition of
political parties. It is worth mentioning how tde ut dedogic has applied even to the
French case (n.b., one of the historically moserhib traditions in opposing state
control over political parties’ life), as the paftgance law enacted in 1988 gives for
the first time a legislative status to the partigsgnting them political personality
(Dorget, 2004)?

Italy remains exceptional in this perspective. Noly is it among the few European
countries where political parties are not requitechave legal personality, but it is
also exceptional for not having established angifipeconstraints, neither substantial
nor merely formal, that political parties are oblilgto respect for benefiting of public
funding.

The question on whether political parties shoulguére legal personality was among
the issues that had been discussed and then deshiigghe Constitutional Assembly.
The issue occasionally reappeared in a (limitednler of law proposals and
parliamentary debaté§,with no further legislative intervention. Indeegthen the
Regulation (EU) 2004/2003 set the legal requirenientpolitical parties at the EU
level and the conditions concerning their fundihgly (together with Denmark and
Austria) voted against. The opinions of the two @assions of the two chambers of
the Italian Parliament expressed two main concdfirst, they feared whether party
registration procedures would have not made palifparties too much subject ek

ante or ex postcontrol. Most importantly, however, concerns wexpressed on the

4 Regulation (EU) 2004/2003 on the regulations goivey political parties at European level
and the rules regarding their funding.

!> The French party finance law states as followsiePolitical parties and bodies are formed
and perform their activities freelfhey have legal personalityhey have the right to litigate.
They have the right to acquire, for free or forea,fmovable or immovable goods: they are
able to perform all the deeds compliant to theissitin and especially to create and manage
the journals and training institutes accordinghe ftaw provisions in force (Law no. 88-227,
of March 11, 1988 on financial transparency in il life, art. 7).

'® The first law proposal for the establishment gilepersonality to political parties was
presented to the Senate in 1958 by Sturzo. Ingfasion, Sturzo maintained how “although
citizens should maintain their freedom of politieativity, it is necessary that political parties
are legally recognizable, and in the conditiongsugne their responsibilities facing the law”.
The discussion on the legal personality in Parlismeas brought forward by a number of
Republican and Liberals in the mid-1970s with thteaduction of public funding of political
parties.

1C
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very issue of acquisition of legal status by thedpean political parties, as “political
parties in the Italian jurisdiction are not conseteas legal entities, but they fall under

the category of the non-legally recognized assiocist.'’

Party regulation and party system fragmentation

There are of course a multiplicity of cultural, iigtional and political variables
shaping the format and the functioning of partyeys. The status of party regulation
in Italy is therefore by no means the single deteamt of systemic effects. There
seem, nonetheless, to be specific features of #ne i which political parties are
regulated that have at the very least contribubethé evolution of the Italian party
system by favoring its fragmentation.

As previously mentioned, the Italian Republic fodnender the vocation of political
pluralism, and under a constitutional compromise tireferred to avoid constraining
the political parties’ formation and activity. Thederlying opinion was the one of
political integration in the institutional framewoof all issues, values and ideologies
present at the social level (Ceccanti and Clem2a09; Barbera 2008). In this
pluralist framework, the Constitutional Assemblyshmt opted for a regulation of the
political parties’ ideological foundations and aittes, it has not imposed upon
political parties any specific criteria they hadftdfill, and has more generally left
political partieslegibus soluti With the adoption of a highly proportional eleeto
system (1948-1993), the nearly absence of restnistupon political parties favored
the presence of a high number of political parteetgature that has characterized the
Italian party system for decades. Indeed, Saramdusly classified Italy, together
with the French Fourth Republic and the German VdeiRepublic as a case of
‘polarized pluralism’ (Sartori 1966), characterizeégt a high number of political
parties and by ideological distance between the lafteright extremes due to the
presence at the two opposite poles the Italian Caonish Party and the Italian Social
Movement (Sartori 1966). The infamous governmeinistability, the veto powers of
smaller political parties, and the poor medium-Igmeyiod planning that resulted,
made the reduction of the number of political gertiepresented into Parliament to be

the stated goal of all electoral system reforms lizae taken place in Italy after the

1 Commission of constitutional Affairs and EU Affsiof the Chamber of deputies, and
Commission of constitutional Affairs of the Senats cited in Grasso 2010, 625.

11
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collapse of the ‘first Republic’ in 1998.However, as we will specify hereafter, this
did not reflect in the introduction of a system idblic finance favoring party

aggregation. Indeed, the public funding regulasamw a progressive lowering of the
threshold for accessing public funds and a widerifighe potential beneficiaries,
becoming increasingly more inclusive to smallertipar and therefore further
encouraging the fragmentation of the party systdime elements of the public
funding system that have favored party system feagation further can be

schematically summarized as follows:

a) Eligibility for funding. Starting in the 1990s, there has been a graduadring of

the thresholds determining access to public fundidgor to 2002, the funding
regulations allowed reimbursement for parties tiatined over 4 per cent of the
proportional votes. Since 2002 reimbursement wésnebed to all parties achieving at
least 1 per cent of the votéHence, poorly selective electoral systems thabisad

party fragmentation were paired by reimbursemerstesys that were even more
permissive (Table 2). The result was the gradualifpration of beneficiaries: in

2010, 98 political formations benefited from atdtane of the four funds covering

election expenditures.
[Table 2 about here]

b) Surplus of revenueProbably the most relevant feature of the cursystem of

party funding in Italy is the transformation of tr@mbursement of expenditures into
a disguised form of ordinary contributions. As poesly discussed, the amount of
money available for parties in the respective reirmbment funds are distributed
among the eligible parties according to electiosults, independently from the

political parties’ actual expenses. Figure 1 shdies established expenditures of

18 With limited success. Despite changes in the etatsystem in fact the number of parties
and party system fragmentation actually increasetlé period from 1996 to 2008
(Chiaromonte 2007).

¥ The new rules were applied retroactively to thevimus (2001) election results, thereby
making also the parties having achieved 1 per aktiite votes in the political elections of
2001 eligible for funding (Pacini 2009, 201).

12
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political parties for election campaigns from 19®42008, and the reimbursement
that they receivedf

[Figure 1 about here]

As can be seen, since 2001, when the amount dittiss was heightened, a growing
discrepancy has formed between the establishechditpees (marked with the blue
line) and the associated reimbursements (markeddth red line). This phenomenon
is more evident in the general elections, where dbst for the (single) election
campaign is “reimbursed” by two existing funds (daethe Chamber and one for the
Senate). In the following table, based on the espsrand reimbursements for the
2008 parliamentary elections, we show how the ssrpif revenues is relevant for
most of the political forces. However, considerthg low eligibility thresholds, this

also facilitates the survival of even smaller et

[Table 3 about here]

c) “Crystallization” of funded subjectsA further effect of the Italian model of

election reimbursements based on the annual instafiteystem is that it entitles to
public funding also party alliances (often of sraalpolitical parties) that fold soon
after the political elections. Despite their folginthey continue to receive public
funding. This phenomenon of “crystallization” appgan the Italian experience as
very harmful to the extent that the purely “finaaitisurvival of parties that no longer
exist (one can think for instance of the complemstellation of parties that gave birth
to the PDL and the PD for the general election2Q4i8) is objectively a factor going
against the prospects of rationalization and sthearg of the political system

(thereby acting towards limiting fragmentation).

2 aw 515/1993 stipulates that following the elestipthe Court of Auditors must check and
audit the amount of the expenses that the partigs Heclared to have incurred during the
election campaign. Based on the provided documentahe Court of Auditors proceeds to

ascertain the aforementioned expenditure to cheatkiiey do not exceed the limits set by the
law.

13
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Adding to these elements described above, the iqalitparties’ financial

irresponsibility. Indeed, financial responsibilignd up broadening the beneficiary
base of public contributions, too; this is in noywaduced by the requirements, as lax
as they may be, imposed on parties by the’faw.fact, to obtain the reimbursements

to which they are entitled, parties must:

i) request to access the reimbursement upon submisdidhe electoral lists,
although it is now a current practice that partiat have not applied for
reimbursement before elections are “reintroduceg”pbovisions contained in
decree laws, adopted specifically after each @ectational or regional);

i) present the annual report to the Presidency oCti@mber of Deputies; however,
this report is subject only to formal control froan Committee of 5 auditors
nominated by the Presidents of the Chambers. FHuntive, even if certain
irregularities are found, parties are allowed tonptete and correct the already
submitted data, without this resulting in a lossr@imbursement, but only in a
temporary suspension. This, as proven by pracigea trend that is well
established among parties, who at first do not suttrair annual report or submit

it with widespread irregularities (Bracalini 2012).

All'in all, it is clear how the conditions govergipublic funding fail the minimal
standards of transparency and control and howlikerece of regulation of political

parties moved well beyond the pluralist vocatiornhaf Italian Constitution and how
Towards a ‘soft’ legislation?

It is in this framework, that the debate on theakkshment of party law has
intensified in the last years. Seven are the lavp@sals for a regulation of political
parties that are currently under examination by @wnmission of constitutional
Affairs of the Chamber of Deputié$. The common features of the different law
proposals on party regulation share are essentibtige: the attribution of legal

personality to political parties and the creatioh @ Party Register; greater

2L Among the Italian political parties, only the RarDemocratico (PD) has its financial
accounts reviewed by certified accountants (Ago2009).
22 Commissione Affari Costituzionali della Camera Beputati, cfr. Dossier AC0629.
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transparency in public funding of political partiehe approval of a legislation
implementing art. 49 of the Constitution.

Most constitutionalists seem nowadays to convergthe need for the establishment
of a party law in Italy?> The question whether the “democratic means” pitesdrin
art. 49 of the Constitution should apply to theeintl organizational activities of
political parties has dominated the debates of ttatienalists since the times of the
Constitutional Assembly. While a negative opinioashprevailed for decades,
therefore limiting the interpretation of the “demaktic means” to the acceptance of
democratic competition, an increasing number obkgl consider now the regulation
of intra-party rules as constitutionally legitimaféhe fact that the citizens are the
subject of art. 49 of the Constitution, it is argueneans that necessary conditions
need to be established that enable the citizengffiectively participate to the
determination of national politics though politigadrties. “Without any intervention
in this field”, as Barbera argued, ‘it is not pddsito grant the citizens the right to
“determine national politics” (Barbera 2009). Aethame time, constitutionalists also
share the opinion that a regulation on politicatipa “needs to be limited”, and that
not a single model of internal party democracy #thdee prescribed, but rather
general principles should be established that fabvar creation of ‘democratic
methods’ — in plural, so to respect the politicatdry and the political ends of all
political parties in respect of the Constitutionhhrt (see a.o. Merlini 2009).

A number of further conditions seem to favor thegn of a law on political parties
in Italy. First, the absence of regulation on pcdit parties and the improper use of
public resources which reveals from the recurr@mricial scandals have caused a
growing level of mistrust in political parties angpitalian citizens. On the theme of
party regulation citizens’ initiatives have recgnflormed demanding for rules
enforcing transparency both in the political pa’tieconomic management and in
their internal organizatioff. The recent (early February 2012) public statembépgts
the major political forces in the Parliament urgithg establishment of a party law
seem to well indicate the political parties’ awaes that regulatory measures should

be promptly implemented in order to prevent evathir public disenchantment.

23 Among others, Elia (2007) , Barbera 2008, Bin @0Grasso (2010), Pinelli (2006),
Massari (2006), Merlini 2008 & 2009), Martines (201

24 References are to the most recent opinion pallp& cent of the interviewees declared to
have little or very little trust in political paet), ISPO data, 22/02/2012; and to the citizens’
initiatives of ‘Giustizia e Liberta’ and ‘ll FattQuotidiano’.
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A second factor relates to a long-term legal evotubf party regulation that has been
taking place in Europe. Over the last decades timber of countries that adopted a
law on political parties has increased significandind increasingly more defined are
the legal contours of political parties in Europ@it Biezen 2008, Bértcet al. 2012).
The establishment of specific provisions regulatpmitical parties is moreover
stimulated — and controlled — by a number of instihs and organizations operating
at the European lev&l.It is very likely that the legislative isomorphisimat has been
characterizing a growing number of European coestwill also affect Italy.

A third aspect favoring the establishment of a law political parties originates
instead in the current systemic condition of thantoy. It has been argued that party
laws in Europe have been established under specdiditions of the political
systems. Pinelli mentions “phases of large consehstween political forces, when it
iS necessary to legitimate or (re)legitimate thétipal system” (Pinelli 2006, 772).
As an example, Pinelli refers to Germany, Spain Bodugal, which share having
adopted a party law in critical moments of theirlitgmal and institutional
development® Similarly, a recent large(r) N analysis shows saightforward
interconnection between the democratization waveEastern Europe and the
establishment of a law regulating political parti@$he necessity to control the
creation and activity of the parties starting tmliferate in the new democratic
environment determined the adoption of a partyilaall Eastern European countries
(Bértoaet al 2012, 5-6% In this light, the current ‘emergency’ or ‘ tecbaf
government, in force with the support of (almodit}tee parliamentary parties, may be
the opportunity for introducing some type of reduala of political parties in order to
reverse the trend of a long-during legitimacy erig which the Italian political

parties are invested.

% The Group of States against Corruption (GRECQjeddtaly in October 2011 and will
release its evaluation report on Transparency any Funding in March 2012.

% Germany, adopted its 1967 party law under the $8edoalition’, while Spain and
Portugal, which approved their party law in the th@¥0s, simultaneously to the approval of
their new Constitution.

" In most cases, with the sole exception of Latvid Serbia, party laws were introduced in
the years immediately following the democratic sidian (Bértoaet al. 2012).
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Table 1. The constitutional recognition of politigarties in Italy and in Germany

Core aspects of party
constitutionalization

Germany

Italy

The place of the ‘party
article’ in the
Constitution

‘The Federation and the
Landet

‘Citizens’ Rights’

Limitation of the
parties’ ideological
foundations

Yes

“Parties which, by reason of
their aims or the behavior of
their adherents, seek to impair
or destroy the free democratic
basic order or to endanger the
existence of the Federal
Republic of Germany are
unconstitutional” (art. 21.2)

No*

* Except for the reconstruction
of the Fascist party (XII Final
and Transitory provisions).

Limitation of the
parties’ activity

Yes

Same as above

NO**

** Except for those activities
breaching the democratic
constitutional order

Limitation of the Yes No
parties’ internal
organization “Their internal organization
must conform to democratic
principles” (art. 21.1)
Reference to secondary Yes No
legislation
“Details shall be regulated by
federal laws” (art. 21.3)
Provisions on financial | Yes No

responsibility

“They must publicly account
for their assets and for the
sources and use of their funds|

as well as assets” (art. 21.1)
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Table 2. Parliamentary representation and publfidifig thresholds

Body Electoral system threshold Funding access thsbold
Chamber of Within a coalition that obtains at least 10%61% of the national level vote
Deputies of the votes: 2% at national level, even if it
obtains seats on the most voted list among
those below 2%.
Outside a coalition: 4% at national level.
Senate In all Regions, within a coalition that 5% of the regional level vote;
obtains at least 20% of the votes: 3%. or 1 elected representative
Outside a coalition: 8%
European 4% at national level 1 elected representative
Parliament
Regional Different in Regions having their own 1 elected representative
Councils electoral law.

In regions that have not legislated, 3% at
regional level at least unless the list is

connected with a candidate for President
having obtained more than 5% at regional
level.
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Figure 1. Established expenditure and electionlvaimsements (in millions Euro)*

* Report of the Court of Auditors. POL. = politicalections; EUR. = European elections;
REG = Regional elections.
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Table 3.Established expenditure and election reigdiaent to political parties (2008)

Political Parties Champer of Senate Total Estabhs_hed Difference
Deputies expenditure

Eigggg'o della 89.294.814 | 101.012.938 190.307.747 53.662.277 436180

Partito Democratico| 79.388.484| 86.696.084 166%HB! 18.472.869| 147.611.669

Lega Nord 19547.222 | 18.586.811 38.134.033 2.889.9| 35.194.045

Unione di Centro 13.530.608| 10.332.211 23.862.81ZD.864.206 | 2.998.613

Italia dei Valori 10.467.175 | 9.482.596 | 19.949.771 3.440.085 16.569.68

(Lista Di Pietro)

Sinistra Arcobaleno | 7.347.732 1.213.464 8.561.198.187.267 373.931

La Destra—Fiamma 5 714 998 | 0 5714.998 | 1.849.014 3.865.984

Tricolore

Movimento per 2.650.966 | 1.750.627 | 4.401.592| 863.248|  3.538.344

I’Autonomia

Partito Socialista 2.295.755 | 0 2.295.755  3.387.1471.091.392

Sudtiroler 742.555 1.977.638 | 2.720.193| 530.307 2.189.886

Volkspartei

Autonomie Liberté | 5, - 186.551 557.828 102.699 455.129

Democratie

Movimento

Associativo Italiani | 235.095 214.980 450.075 0 450.075

all'Estero

Associazioni ltaliang ; ;5 gg4 180242 | 354123 | 35.282 318.841

in Sudamerica

Vallee d’Aoste 206.453 206.453 126.874 79.579

* Report by the Court of Auditors.
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