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The government’s actions have created a climate 
of fear that chills American Muslims’ free and full 
exercise of their religion through charitable giving, 
or Zakat, one of the “five pillars” of Islam and a 
religious obligation for all observant Muslims.
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a.	 Introduction

On September 24, 2001, President George W. Bush 
announced in the White House Rose Garden that, 
in “a strike on the financial foundation of the glob-
al terror network,” he had taken executive action, 
without consulting Congress, to expand the Trea-
sury Department’s unilateral authority to freeze 
the assets of organizations it considered terror-
ist organizations. He declared, “Just to show you 
how insidious these terrorists are, they oftentimes 
use nice-sounding, non-governmental organiza-
tions as fronts for their activities. We have target-
ed three such NGOs. We intend to deal with them, 
just like we intend to deal with others who aid and 
abet terrorist organizations.”1 Federal authorities 
announced they were investigating over 30 Muslim 
charities.2

Within the space of ten days in December 2001, the 
federal government froze the assets of the three 
largest Muslim charities in the United States—the 
Holy Land Foundation for Relief and Development, 
Global Relief Foundation, and Benevolence Inter-
national Foundation—effectively shutting each of 
them down. The government seized these charities’ 
assets during the Muslim holy month of Ramadan, 
at the height of annual Muslim charitable giving. 
These charities, which had been operating with-
out incident for years—and for over a decade in 
the case of the Holy Land Foundation—were not 
on any government watch list before their assets 
were frozen. Indeed, before it was shut down the 
Holy Land Foundation had made repeated requests 
to government officials for assistance in complying 
with the law, only to be rebuffed. 

The government’s actions against these three char-
ities were the start of a pattern of conduct that vio-
lated the fundamental rights of American Muslim 
charities and has chilled American Muslims’ chari-
table giving in accordance with their faith, seriously 
undermining American values of due process and 
commitment to First Amendment freedoms.

Without notice, and through the use of secret 
evidence and non-transparent procedures, the 
Department of the Treasury has closed six U.S.-
based, American Muslim charities to date by des-
ignating them as terrorist organizations. The 
consequences of designation include the seizure 
and freezing of all financial and tangible assets, 
as well as significant civil and criminal penalties. 
The federal government has closed down a seventh 
U.S.-based, American Muslim charity by declaring 
the charity to be “under investigation” and freez-
ing all its assets. In addition, at least six American 
Muslim charities have been raided. Although these 
six charities have not been designated as terrorist 
organizations or had their assets frozen pursuant 
to a Treasury Department blocking order, they have 

suffered as a result of publicly announced investi-
gations, law enforcement raids, and intrusive sur-
veillance; two of these charities have closed. In 
total, and as a result of these federal government 
actions, nine Muslim charities have been shut 
down in Texas, Michigan, Missouri, Illinois, Oregon, 
Ohio, Massachusetts, and New York.

I. 
Executive Summary 
and Introduction

Today, the Treasury Department has 
virtually unchecked power to designate 
groups as terrorist organizations. 
Terrorism financing laws are overly 
broad and lack procedural safeguards 
that would protect American charities 
against government mistake and abuse. 
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Although the need to ensure that humanitar-
ian aid and charitable donations are not diverted 
to support terrorism is a real and valid concern, 
both the terrorism financing laws and the govern-
ment’s interpretation of them raise serious consti-
tutional and human rights concerns. The terrorism 
financing laws provide executive branch officials 
with practically unfettered discretion in target-

ing groups for designation as terrorist organiza-
tions, and the federal government’s enforcement 
of terrorism financing laws has disproportionately 
affected Muslim charities. Of nine U.S.-based char-
ities whose assets have been seized by the Depart-
ment of Treasury, seven are Muslim charities, and 
two are Tamil charities that provided humanitarian 
aid in Sri Lanka. In the majority of these cases, the 
government has not brought charges; only three 
designated U.S.-based Muslim charities have 
faced criminal prosecution, and only one has been 
convicted. 

Today, the Treasury Department has virtually 
unchecked power to designate groups as terrorist 
organizations. Terrorism financing laws are overly 
broad and lack procedural safeguards that would 
protect American charities against government 
mistake and abuse. They do not require the Trea-
sury Department to disclose the evidence on which 
it bases decisions to designate charities, not even 
to the accused charities themselves. The laws also 

permit the Treasury Department to seize all assets 
of charities “pending investigation,” pursuant only 
to a blocking order signed by a mid-level Treasury 
Department official.

Independent government studies of counterterror-
ism policies and court cases have exposed flaws 
in the evidence the Treasury Department relies on 
in exercising its designation power. In an indepen-
dent review of terrorism financing laws, the Gov-
ernment Accountability Office (GAO) found that 
there is a lack of accountability for Treasury’s des-
ignation and asset blocking.3 According to the 9/11 
Commission staff, Treasury officials acknowledged 
that in the post-9/11 period, “some of the eviden-
tiary foundations for the early designations were 
quite weak” and the haste to designate charities 
after 9/11 “might [have] result[ed] in a high level of 
false designations.”4 

Despite the often weak nature of the evidence, 
when it designated Muslim charities, indicted them 
criminally, or raided them, the Bush administra-
tion publicly trumpeted its actions as successes 
and made inflammatory and unfounded or exag-
gerated allegations about the charitable sector’s 
connections to terrorism financing. The effect of 
these government actions is to create a general 
climate in which law-abiding American Muslims 
fear making charitable donations in accordance 
with their religious beliefs. Other specific federal 
law enforcement practices, including widespread 
interviews of Muslim donors about their donations 
without evidence of wrongdoing, also intimidate 
American Muslims about their right to make chari-
table donations. 

The government’s actions have chilled American 
Muslims’ free and full exercise of their religion 
through charitable giving, or Zakat. Zakat is one 
of the core “five pillars” of Islam and a religious 
obligation for all observant Muslims. In interviews 
with American Muslim donors, the ACLU docu-
mented a pervasive fear that they may be arrested, 

The government’s actions have 
created a climate of fear that chills 
American Muslims’ free and full 
exercise of their religion through 
charitable giving, or Zakat, one of the 
“five pillars” of Islam and a religious 
obligation for all observant Muslims.
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prosecuted, targeted for law enforcement inter-
views, subpoenaed, deported, or denied citizenship 
or a green card because of charitable donations 
made in fulfillment of their sacred duty to give Zakat 
(charity or alms). Many American Muslims report-
ed that the climate of fear has made it impossible 
for them to fulfill their religious obligation to give 
Zakat in accordance with their faith and to asso-
ciate with fellow Muslims. The United States has 
long been regarded as a beacon of religious free-
dom, and yet U.S. terrorism financing laws and 
policies developed under the Bush administration 
are inhibiting American Muslims’ ability to freely 
and fully practice their religion.

This report documents the effect of U.S. govern-
ment actions on American Muslims’ exercise of 
their right to profess and practice their religion 
through charitable giving. This report is based on 
120 total interviews, including 115 interviews the 
ACLU conducted with Muslim community leaders 
and American Muslims directly affected by the U.S. 
government’s policies regarding Muslim chari-
ties and Muslim charitable donors. The ACLU’s 
research shows that U.S. terrorism financing pol-
icies and practices are undermining American 
Muslims’ protected constitutional liberties and vio-
lating their fundamental human rights to freedom 
of religion, freedom of association, and freedom 
from discrimination. These policies and practices 
are neither fair nor effective, and are undermining 
American values of due process and fairness.

b.	 Executive Summary

Terrorism Financing Laws Impose 
Guilt by Association and Punish 
Legitimate Humanitarian Aid

Terrorism financing laws cover (i) schemes under 
which the government may designate organiza-
tions as terrorist through an administrative action 
in which the government shuts organizations down, 
often without allegations of criminal wrongdoing 
(criminal charges are not always brought in such 
cases), and (ii) criminal prosecutions for material 
support for terrorism or to a terrorist organiza-
tion. These regimes raise different issues, detailed 
below, but have in common a lack of fundamen-
tal due process safeguards and impose guilt by 
association. As a result, American Muslim orga-
nizations and individuals are unfairly targeted in 
violation both of their First and Fifth Amendment 
rights and international law.

The laws prohibiting material support for terror-
ism are in desperate need of re-evaluation and 
reform to make them fair and effective. Intended 
as a mechanism to starve terrorist organizations 
of resources, these statutes instead effective-
ly impose guilt by association and do not provide 
guidance about what is and is not prohibited. 
Although the need to ensure that humanitarian aid 
and charitable donations are not diverted to sup-
port terrorism is a real and valid counterterrorism 

The counterterrorism legal framework 
is inherently vulnerable to mistake 
and abuse, and charities run the risk 
of irreversible harm on the basis of 
unsubstantiated evidence and without 
even basic due process protections.
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issue, both the material support statutes and the 
government’s interpretation of the statutes raise 
constitutional and human rights concerns. 

The laws prohibiting material support for terror-
ism contain deeply troubling constitutional flaws. 
Because the material support statutes impose 
punishment without regard for the intent or char-
acter of the support provided, these statutes 
punish wholly innocent assistance to arbitrarily 
blacklisted individuals and organizations, under-
mine legitimate humanitarian efforts, and can be 
used to prosecute innocent donors who intend to 
support only lawful activity through religious prac-
tice, humanitarian aid, speech, or association. The 
government has argued that those who provide 
support to designated organizations can run afoul 
of the law even if they oppose the unlawful activi-
ties of the designated group, intend their support 
to be used only for humanitarian purposes, and 
take precautions to ensure that their support is 
indeed used for these purposes.5 This broad inter-
pretation of the material support prohibition effec-
tively prevents humanitarian organizations from 
providing needed relief in many parts of the world 
where some designated groups control schools, 
orphanages, medical clinics, hospitals, and refu-
gee camps.6

Because the material support statute contains no 
general exception for humanitarian assistance, 
many benign activities that are crucial for humani-
tarian aid and disaster relief are labeled material 
support, including provision of food aid, latrines, 
blankets, clothing, or tents.7 Other activities that 
arguably fall within the definition of material sup-
port include teaching English to nurses, pub-
lic health experts’ advice on creating clean water 
supplies in a refugee camp, conflict resolution 
programs, and doctors’ training on how to test, 
treat, and contain contagious diseases. Under the 
material support statute, an organization can pro-
vide medication, but not clean drinking water with 
which to take the medication. The material support 

provisions are so broad that, in theory, even the 
International Committee of the Red Cross could be 
prosecuted for the aid it provides.

The Terrorism Financing Legal Framework 
Denies Due Process to Charities

The counterterrorism legal framework denies 
charities due process, exposing them to mistake 
and abuse. The laws prohibiting material support 
for terrorism provide federal officials with wide 
discretion in choosing groups or individuals for 
designation, empower the Department of Trea-
sury to seize the assets of charitable organizations 
with no notice and on the basis of secret evidence, 
and contain inadequate procedures for challenging 
designations. The laws allow the seizure and indef-
inite freezing of a charitable organization’s assets 
“pending investigation” without charges, oppor-
tunity to respond, or meaningful judicial review. A 
9/11 Commission staff report on terrorism financ-
ing found that the laws that allow the Treasury 
Department to designate and seize the assets of 
charities raise “substantial civil liberty concerns.”8 

The counterterrorism laws are inherently vulnera-
ble to mistake and abuse, and charities run the risk 
of irreversible harm on the basis of unsubstanti-
ated evidence and without even basic due process 
protections. There is a lack of accountability for 
Treasury’s designation and asset blocking actions, 
and the limited independent review that has taken 
place reveals cause for concern and highlights 
the need for more robust oversight and due pro-
cess protections for charities. Criminal prosecu-
tions of Muslim charity leaders and associates, and 
government oversight review of some cases, have 
exposed flaws in evidence used to designate and 
shut down charities and have demonstrated a lack 
of persuasive evidence of terror financing by U.S.-
based charities. Criminal prosecutions and inde-
pendent review have revealed that the evidence 
used to designate Muslim charities has included 
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rank hearsay inadmissible in court, news articles 
that do not even mention the charity in question, or 
intelligence that has been inaccurately and preju-
dicially translated. 

For instance, the 9/11 Commission staff pointed 
out troubling flaws in the evidence that served as 
the basis for designation of two U.S.-based Muslim 
charities, finding that the evidentiary foundation 
for designations “were quite weak” and “revealed 
little compelling evidence that either of these 
charities actually provided financial support to al 
Qaeda…despite unprecedented access to the U.S. 
and foreign records of these organizations.”9 The 
9/11 Commission staff also noted:

In many cases, we can plainly see that cer-
tain nongovernmental organizations (NGOs) 
or individuals who raise money for Islam-
ic causes…are “linked” to terrorists through 
common acquaintances, group affiliations, his-
toric relationships, phone communications, 
or other such contacts. Although sufficient to 
whet the appetite for action, these suspicious 
links do not demonstrate that the NGO or indi-
vidual actually funds terrorists and thus pro-
vide frail support for disruptive action, either in 
the United States or abroad.10

In addition, independent review conducted in the 
United Kingdom, Canada, Sweden, and Luxem-
bourg has cleared some designated organiza-
tions, and government representatives and courts 
in these countries have chastised the U.S. govern-
ment for its inability to show any proof of terrorism 
funding in the cases under review. 

Discriminatory Enforcement 
of Counterterrorism Laws against 
Muslim Charities

The federal government’s enforcement of terror-
ism financing laws has disproportionately affected 
Muslim charities. The ACLU has documented nine 
U.S.-based, American Muslim charities that have 
closed as a result of government action or inves-
tigation. These charities were located in Texas, 
Michigan, Missouri, Illinois, Oregon, Ohio, Mas-
sachusetts, and New York. Of nine U.S.-based 
charities whose assets have been seized by the 
Department of Treasury, seven are Muslim chari-
ties (the two non-Muslim charities are Tamil Reha-
bilitation Organization-USA and Tamil Foundation, 
U.S.-based Tamil charities that provided human-
itarian aid in Sri Lanka). To date, only three des-
ignated U.S.-based Muslim charities have faced 
criminal prosecution, only one of which has been 
convicted. Many American Muslim community 
leaders and members have pointed to the dispro-
portionate enforcement of counterterrorism laws 
against Muslim charities as evidence of discrimi-
natory, religion-based targeting of Muslims and 
their charitable organizations. Such practices have 
alienated American Muslims and undermined U.S. 
standing in the Muslim world, and have fueled often 
inflammatory allegations by radical groups that the 
United States is against Islam and Muslims.

Six Muslim charities have been shut down as a 
result of the Treasury Department’s designation of 
them: Al Haramain Islamic Foundation-USA (Ore-
gon), Benevolence International Foundation (Illi-
nois), Global Relief Foundation (Illinois), Holy Land 
Foundation for Relief and Development (Texas), 
Islamic American Relief Agency–USA (Missouri), 
and Goodwill Charitable Organization (Michigan). 
A seventh U.S.-based Muslim charity has closed 
due to an Office of Foreign Assets Control (OFAC) 
blocking order but still has not been designated 
over three years later: KindHearts for Charitable 
Humanitarian Development (Ohio).
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In addition, at least six U.S.-based, American Mus-
lim charities, including KinderUSA (Texas), Life for 
Relief and Development (Michigan), Al-Mabarrat 
(Michigan), Child Foundation (Oregon), Help the 
Needy (New York), and Care International (Massa-
chusetts) have been declared under investigation 
or raided. These charities have not been desig-
nated nor had their assets seized pursuant to a 
blocking order, but have suffered as a result of 
government conduct, including publicly announced 
investigations, law enforcement raids, and intru-
sive surveillance. Two of these charities, Help the 
Needy and Care International, have closed. The 
ACLU has documented that raids of Muslim chari-
ties—conducted without the government’s even 
going through the designation or asset-blocking 
process—have substantially disrupted their opera-
tion, scaring off donors in the absence of indictable 
evidence of wrongdoing.

In some cases, the U.S. government has smeared 
the reputations of Muslim charities, Muslim com-
munity organizations, and associates of Muslim 
charities without affording these organizations and 
individuals their day in court or any other opportu-
nity to clear their names. For instance, in one mate-
rial support prosecution against a Muslim charity, 
government lawyers named individuals and orga-
nizations, including some of the country’s largest, 
mainstream Muslim organizations, as unindict-
ed co-conspirators in the criminal case. Govern-
ment lawyers made these inflammatory charges 
against individuals and organizations that have not 
been charged with any crime, without affording the 
named individuals and groups the ability to defend 
themselves or clear their names, in clear violation 
of these individuals’ and organizations’ constitu-
tional right to presumption of innocence. 

Pupils of the Al-Ihsan Academy, a Muslim school in Michigan, count food donated for Zakat. The government’s actions 
have chilled American Muslims’ free and full exercise of their religion through charitable giving, or Zakat, one of the core 
“five pillars” of Islam and a religious obligation for all observant Muslims. (Clarence Tabb Jr./Detroit News)
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Intimidation of Muslim Donors 
by Law Enforcement

Federal law enforcement is engaging in practices 
that intimidate Muslim donors and create a climate 
of fear that chills American Muslims’ free and full 
exercise of their religion through charitable giving. 
Many donors reported to the ACLU that the Federal 
Bureau of Investigation (FBI) has approached major 
donors to Muslim charities at their workplaces and 
homes for interviews about their charitable dona-
tions and knowledge of Muslim charities’ activities 
locally and nationally. For example, in one coordi-
nated action, the FBI interviewed about 60 Muslim 
donors in Flint, Michigan, about their donations to 
Muslim charities. Muslim donors also complained 
that upon return home from travel overseas, Cus-
toms and Border Protection agents subject them to 
detailed questioning about their donations to legal, 
U.S.-based Muslim charities. Furthermore, donors 
have been subpoenaed to testify in more than one 
charity-related grand jury investigation, further 
contributing to the community’s fear. 

In addition, numerous Muslim community leaders 
and Muslim donors told the ACLU that federal and 
local law enforcement and Treasury Department 
officials’ refusal to reassure donors that they will 
not retroactively be held liable for donations com-
pounds the climate of fear. Moreover, many inter-
viewees reported that they believe that federal and 
local law enforcement has also approached com-
munity members about serving as informants in 
their mosques to monitor donations there. Several 
interviewees confirmed they had been approached 
in this manner, and while it is impossible for the 
ACLU to assess the extent of this practice, commu-
nity members’ perception that this is happening on 
a large scale contributes to the climate of fear that 
chills Muslims’ charitable giving. 

Chilling Effect on Muslim Charitable Giving 
and Impact on Religious Freedom

The government’s designation, seizing of assets, 
and law enforcement raids of Muslim chari-
ties; interview of donors to Muslim charities; and 
criminal prosecution of Muslim charity leaders 
have created a chilling effect on American Mus-
lims’ charitable giving. The obligation to give Zakat 
(charity or alms) is one of the core “five pillars” of 
Islam, the five duties considered essential for all 
Muslims. The obligation to give Zakat is seen as a 
sacred duty for all observant Muslims. Many Mus-
lims believe that the Zakat must be given to other 
Muslims and through Muslim charities that are 
familiar with the religious rules for the handling 
and distribution of Zakat, although there is not 
unanimity in this belief. 

In interviews with American Muslim donors, the 
ACLU documented a pervasive fear among Muslim 
charitable donors that they may be arrested, ret-
roactively prosecuted for donations made in good 
faith to legal Muslim charities, targeted for law 
enforcement interviews for exercising their reli-
gious obligation to pay Zakat, subpoenaed to tes-
tify in a criminal case, subjected to surveillance, 
deported or denied citizenship or a green card, or 
otherwise implicated because of charitable dona-
tions made in fulfillment of their religious obliga-
tion to give Zakat. 

“Closing down the charities, you are 
getting to the spiritual essence of the 
human being. Every person needs to 
give to charities as a religious obligation, 
to feel good as a person, and the 
government has closed this off.”
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Since 2002, media reports have suggested, based 
on anecdotal evidence, that the designation of 
Muslim charities has created fear among Ameri-
can Muslim donors and chilled their charitable 
giving. The ACLU conducted 115 interviews with 
Muslim community leaders and American Muslims 
directly affected by the U.S. government’s policies 
regarding Muslim charities and Muslim charitable 
donors. The ACLU’s research confirms previous 
anecdotal reports of this chilling effect.

In interviews with the ACLU, many Muslims report-
ed that the climate of fear has made it impossi-
ble for them to fulfill their religious obligation to 
give Zakat in accordance with their faith. For these 
observant Muslims, the atmosphere of fear creat-
ed by the government’s treatment of Muslim chari-
ties and donors has directly impacted their ability 
to practice their religion. One Bangladeshi-Amer-
ican Muslim told the ACLU, “I am so concerned 
about giving money to a Muslim organization. It 
hurts me, because I myself am not able to practice 
Zakat…and I cannot practice my religion fully.”11 A 
U.S.-born Muslim man told the ACLU, “The implied 
threat and fear of reprisal regardless if the charity 
is a legal entity now stops our giving, prevents us 
from fulfilling our religious duty…. Limiting Zakat, 
it is like telling Christians they can’t assemble on 
Sunday. To take away one-fifth of Islam, one of the 
five pillars of Islam, is to eat away at the religion.”12 
According to a Pakistani-American Muslim man:

For six years I really have not been able to ful-
fill Zakat, I couldn’t fulfill my religious obliga-
tion. [The Holy Land Foundation] was in the 
news and they painted all the Muslim charities 
with a very broad brush; for a very long time we 
haven’t known what charity we could trust to 
give to…. It is an obligation we have as a Mus-
lim: you have to pray, you have to go on Hajj, and 
you have to give Zakat if you can afford it. This 
is all part of being a Muslim, and we absolutely 
have not been able to practice our religion to 
the extent we are obligated to do so. This is why 
the Pilgrims sailed here, for religious freedom. 

I don’t have any religious rights anymore; I ask 
am I living in America? It is disheartening, dis-
appointing. I feel that I sinned. My intention has 
been to give, but the circumstances are such 
that I cannot give.13

For some Muslims the ACLU interviewed, their 
failure to fulfill their obligation to give Zakat brings 
serious consequences for their religious standing, 
and many donors spoke poignantly of this person-
al impact of terrorism financing policies and prac-
tices. One Lebanese-American Muslim told the 
ACLU, “My religious standing is affected because 
the atmosphere of fear affects me. It depends 
on the person; not everybody is strong enough. 
For me, personally, this was a factor that affect-
ed me. I wasn’t strong enough, so one of the pil-
lars of my religion is not being fulfilled properly, 
as it should be…. If you are not fulfilling your pil-
lar of Islam, your Zakat, it hurts you.”14 Another 
donor explained, “Closing down the charities, you 
are getting to the spiritual essence of the human 
being. Every person needs to give to charities as a 
religious obligation, to feel good as a person, and 
the government has closed this off.”15 

American Muslims whose charitable giving has 
been affected by terrorism financing policies and 
practices articulated to the ACLU various conse-
quences they feared if they give Zakat. For exam-
ple, one Muslim donor told the ACLU that fear of 
accusations based on guilt by association has had 
a chilling effect on his practice of Islam through 
charitable donations:

The government is making accusations right 
and left, and this has had a chilling effect on 
our ability to practice our religion. I haven’t 
been able to give. We have seen different nat-
ural disasters across the world, but when we 
wanted to give to a Muslim charity for reli-
gious purposes we couldn’t. We have been 
afraid; there is a fear in the community, that 
if we give, we will be found guilty by associa-
tion, we’ll be caught in this big dragnet.... I am 
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one individual; how am I to protect myself if I 
am unfairly accused? I fear being dragged into 
an investigation, being labeled as someone 
who supports terrorism. Islam says if you see 
a Muslim in need you have to give him charity, 
but if you can’t it definitely prevents you from 
practicing your religion.16

The ACLU does not suggest that the right to give 
donations in the name of Zakat is absolute, and 
neither does it maintain that donations made in the 
name of Zakat should be unrestricted in all cases, 
regardless of the circumstances. It is the chilling 
effect on charitable donations made in good faith 
and intended to be used only for humanitarian pur-
poses that raises constitutional and human rights 
concerns.

Chilling Effect on Association with Muslim 
Community and Religious Organizations

The government’s policies and practices toward 
Muslim charities and donors also have created a 
chilling effect on American Muslims’ association 
with Muslim community and religious organiza-
tions. Mosques not only serve as prayer spaces, 
but as hubs for various facets of religious and cul-
tural life. Mosques also serve as religious schools, 
charity distribution centers, Arabic language 
schools, and youth centers. ACLU research reveals 
that the atmosphere of fear created by the closure 
of Muslim charities, law enforcement interviews 
of Muslim donors and other Muslims, and crimi-
nal prosecution of some Muslim charity leaders 
for material support, is unfairly limiting Ameri-
can Muslims’ freedom to associate with Muslim 
religious and community organizations, including 
mosques, Islamic schools, Arab and Muslim advo-
cacy organizations, and Muslim charities. 

Many American Muslims reported to the ACLU that 
the climate of fear created by the government’s 
policies regarding Muslim charities and charitable 

giving is affecting their participation in a wide range 
of religious activities. Muslim community leaders 
and members in Michigan and Texas described to 
the ACLU the chilling effect on Muslims’ participa-
tion in religious activities such as congregational 
prayer at the mosque on Friday, Eid celebrations 
at the conclusion of Ramadan, or other commu-
nal religious rituals. This chilling effect impli-
cates both freedom of religion and association, in 
contravention of constitutional and human rights 
protections. 

For example, an American Muslim man told the 
ACLU, “What they are affecting is the institutions 
through which I participate in my religion. How do 
I explain to my son that unlike a church that has a 
picnic in the park, we are unable to participate in 
such events?”17 An American Muslim woman said 
that she and her family now are too fearful to wor-
ship at their mosque. She explained, “We don’t have 
as much outward participation in our religion as we 
used to…. Because of the government’s intimida-
tion, if we pray in congregation we fear more ques-
tioning: what is your connection to that person you 
were seen praying with? More people like us are 
choosing to pray at home instead of getting out and 
praying in the congregation.”18 

The United States has long been 
regarded as a beacon of religious 
freedom. And yet U.S. terrorism 
financing laws and policies developed 
under the Bush administration are 
inhibiting American Muslims’ ability to 
freely and fully practice their religion. 
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Collateral Consequences Undermine 
Counterterrorism Efforts

The ACLU’s research documented several col-
lateral consequences of U.S. terrorism financing 
policies and practices towards U.S.-based Mus-
lim charities and Muslim donors that actually 
undermine counterterrorism efforts. The ACLU’s 
research showed that these policies and practic-
es are alienating Muslim Americans; are damag-
ing America’s reputation and diplomatic efforts in 
Muslim countries by giving the appearance of a 
war on Islam; are fomenting fear that drives Mus-
lim Americans’ charitable donations underground; 
and are creating a chilling effect on overseas 
humanitarian relief efforts. Each of these collater-
al consequences is counterproductive to the U.S. 
government’s efforts to counter terrorism.

The ACLU found that instead of working with Amer-
ican Muslim donors as valuable allies in the “war 
on terrorism financing,” the U.S. government’s ter-
rorism financing policies and practices have alien-
ated Muslim Americans and engendered mistrust 
of law enforcement.19 Many American Muslims told 
us that the government’s closure of Muslim chari-
ties and intimidation of Muslim donors has under-
mined their trust in federal and local government, 
including law enforcement authorities. One Muslim 
community leader in Texas told the ACLU, “A fis-
sure has opened up between the government and 
our community, and this wound is not healing.”20 
The 9/11 Commission staff found that terrorism 
financing policies “can undermine support in the 
very communities where the government needs it 
most,” and “risks a substantial backlash.”21 

Terrorism financing policies are also undermining 
U.S. reputation abroad, especially in Muslim coun-
tries that are crucial allies in the “war on terror-
ism financing.” In fact, Treasury Department-led 
terrorism financing efforts could undermine dip-
lomatic efforts, just as President Barack Obama 
reaches out to Muslim countries. U.S. policies 

give the impression that the fight against terror-
ism financing is a war on Islam, directly contra-
dicting President Obama’s recent announcement 
before the Turkish Parliament that “America’s 
relationship with the Muslim community, the Mus-
lim world, cannot, and will not, just be based upon 
opposition to terrorism.”22

The ACLU documented a significant rise in cash 
donations as a proportion of Muslim donors’ dona-
tions. Fear of the consequences of donating to 
legal Muslim charities has led many Muslims to 
make donations exclusively in cash to mosques or 
their family members, in order to preserve their 
anonymity and protect themselves from reprisal. 
According to experts, this proportionate rise in 
cash donations may complicate U.S. government 
efforts to track flows of funds.

Finally, ambiguities of the policies on materi-
al support and the climate of fear these policies 
have created have impacted vital humanitarian 
work overseas and cost lives, counter to U.S. inter-
ests abroad. Overbroad and vague material sup-
port laws create risks for humanitarian aid groups 
seeking to provide aid to needy civilians in areas 
affected by civil war and natural disasters, where 
designated terrorist organizations control territory. 
Because there is no humanitarian exemption from 
material support laws (only the provision of med-
icine and religious materials are exempted), aid 
workers in conflict zones are at risk of prosecution 
by the U.S. government. Tragically, U.S. counter-
terrorism laws make it more difficult for U.S. char-
ities to operate in parts of the world where their 
good works could be most effective in countering 
extremism and enhancing security. 
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Conclusion

The United States is shirking its commitments 
under international treaties that enshrine the 
rights to freedom of religion, freedom of associa-
tion, and freedom from discrimination. As a state 
party to the International Covenant on Civil and 
Political Rights and the Convention on the Elimi-
nation of All Forms of Racial Discrimination, the 
United States must respect freedom of religious 
belief, practice, observance and worship, and must 
guarantee freedom of religion without distinction 
as to race, color, or national or ethnic origin. The 
United States also is undermining American Mus-
lims’ First Amendment rights to freedom of reli-
gion and freedom of association, and their right to 
equal protection under the law. As one U.S.-born 
Muslim told the ACLU,

The freedom of religion, that’s why the Puri-
tans came here to settle in the U.S. I believe in 
the Constitution that was set forth by our fore-
fathers, who were so enlightened and had such 
broad minds to set forth the most basic rights 
in our Constitution. But for our government to 
go directly against that, against our right to 
practice our religion—because a fundamental 
tenet of our religion is being infringed upon—
that’s not the right thing to do…. Religious per-
secution was the first and foremost reason why 
people came to America. To restrict religious 
freedom is to erode a fundamental pillar of this 
country.23

The United States has long been regarded as a 
beacon of religious freedom, and since the 1940s, 
the United States has played a prominent role in 
promoting the rhetoric of freedom of religion in the 
international arena. During World War II, Franklin 
Roosevelt identified “freedom to worship” as one of 
the “four freedoms” for which the allies were fight
ing.24 And yet U.S. terrorism financing laws and 
policies developed under the Bush administration 
are inhibiting American Muslims’ ability to freely 
and fully practice their religion.

c.	 Recommendations

There are clear measures the U.S. government 
should take to ensure American Muslims can free-
ly and fully exercise their religion while protecting 
charities from mistaken targeting and abuse, and 
promoting national security and humanitarian aid. 
The ACLU calls on the U.S. government, including 
the President, Department of Treasury, Depart-
ment of Justice, Federal Bureau of Investigation,  
Department of State, and Congress to implement 
a series of discrete legal and policy changes, out-
lined below.

i.	 To the President

	 Repeal Executive Order 13224, which creates 
mechanisms for designating individuals and 
groups as “specially designated global terror-
ists,” with respect to U.S. persons and entities, 
as well as foreign entities entitled to constitu-
tional protections due to their substantial con-
nections with the United States.25

	 Issue an executive order requiring watch lists 
to be completely reviewed within three months, 
with names limited to only those for whom 
there is credible evidence of terrorist ties or 
activities. 

	 Set time limits on frozen funds. Create a pro-
cess for release of frozen charitable funds to 
beneficiaries. Ensure charitable funds frozen 
by the Treasury Department are ultimately 
released and used for charitable purposes in 
accordance with the original donors’ intent.

	 Adequately equip the Privacy and Civil Liber-
ties Oversight Board, established pursuant to 
the Intelligence Reform and Terrorism Preven-
tion Act of 2004, Pub. L. No. 108-408 (2004), 
and task the Board with conducting oversight 
of OFAC. The Privacy and Civil Liberties Board 
exercised oversight over the Department of 
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Treasury’s Terrorist Financing Tracking Pro-
gram as part of its mandate to monitor the 
impact of U.S. government actions on civil lib-
erties and privacy interests.26 

	 Issue an executive order prohibiting racial 
profiling by federal officers and banning law 
enforcement practices that disproportionate-
ly target people for investigation and enforce-
ment based on race, ethnicity, national origin, 
sex or religion. 

	 Order the FBI, Department of Justice Joint Ter-
rorism Task Force, and other federal agencies 
to cease public raids of charities under investi-
gation, to cease intimidating interview of Mus-
lim donors without suspicion, and to cease 
surveillance of charities and mosques without 
evidence of wrongdoing. 

	 Direct the Attorney General to thoroughly 
review the amended Guidelines on General 
Crimes, Racketeering Enterprise and to amend 
them to protect the rights and privacy of inno-
cent persons (as detailed in the below recom-
mendations to the Department of Justice). 

	 Direct the Attorney General to revise the 
Department of Justice ban on racial profiling 
in federal law enforcement to close the exist-
ing exemption for national security and border 
integrity activities.

	Work with Congress to establish a statutory 
investigative charter for the FBI that limits the 
FBI’s authority to conduct investigations with-
out specific and articulable facts giving reason 
to believe that an individual or group is or may 
be engaged in criminal activities, is or may be 
acting as an agent of a foreign power.

ii.	To the Department of Treasury 

	 Swiftly create and implement a process for 
releasing frozen funds to beneficiaries via 
another charity for distribution in accordance 
with the original donors’ intent and based on 
the nonprofit sector’s proposed procedures.27 
Such a program may be based on powers exist-
ing in current regulations.28

	 For charities closed in the future, permit these 
charities to direct their seized funds to chari-
ties mutually approved by the frozen charity 
and the government. 

	 Ensure the right to counsel for designated 
charities, by allowing designated charities to 
use their own funds to pay for their defense.

	Withdraw the Office of Foreign Assets Con-
trol (OFAC) Anti-Terrorist Financing Guide-
lines / Voluntary Best Practices for U.S.-based 
Charities.

	 Conduct public education and outreach with 
charities, so that charities can know how to 
carry out their missions while adhering to anti-
terrorism laws, and avoid being blindsided by 
government enforcement.
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iii.	To the Department of Justice

	 Do not retroactively target Muslim donors for 
enforcement or harassment on the basis of 
good faith donations made to lawful charita-
ble organizations. Conduct effective outreach 
to reassure Muslim donors they will not ret-
roactively be targeted for enforcement, even if 
charities are designated in the future.

	 Cease naming unindicted co-conspirators 
(UCCs) in material support prosecutions.

	 Publicly clear the UCCs in the HLF case. 
Expunge the names of organizations and indi-
viduals on the UCC list from any public record 
that identifies these groups as unindicted 
co-conspirators.

	 Permit defendants charged with material sup-
port to challenge the underlying designation in 
their criminal cases. 

	 The U.S. Attorney General should thorough-
ly review the amended Guidelines on General 
Crimes, Racketeering Enterprise and amend 
them to: 

	 Specifically prohibit the use of race, reli-
gion, national origin, or the exercise of 
First Amendment-protected activity as fac-
tors in making decisions to investigate per-
sons or organizations. 

	 Prohibit the FBI from initiating any inves-
tigative activity regarding a U.S. person 
absent information or an allegation that 
such person is engaged or may engage in 
criminal activity, or is or may be acting as 
an agent of a foreign power.  

	 Prohibit the use of intrusive investigative 
techniques absent specific and articulable 
facts that give a reasonable indication that 

the subject of the investigation is engaging 
in a violation of federal law. 

	 Require the FBI to employ the least intru-
sive means necessary to accomplish its 
investigative objectives.  In each investiga-
tion, the FBI should consider the nature of 
the alleged activity and the strength of the 
evidence in determining what investiga-
tive techniques should be utilized.   Intru-
sive techniques such as law enforcement 
undercover activities and recruiting and 
tasking sources should only be authorized 
in full investigations, and only when less 
intrusive techniques would not accomplish 
the investigative objectives.

	 Prohibit the FBI from collecting or main-
taining information about the political, 
religious or social views, associations or 
activities of any individual, group, associ-
ation, organization, corporation, business 
or partnership unless such information 
directly relates to an authorized crimi-
nal or national security investigation, and 
there are reasonable grounds to suspect 
the subject of the information is or may be 
involved in the conduct under investigation.

	 Revise the Department of Justice ban on racial 
profiling in federal law enforcement to close 
the existing exemption for national security 
and border integrity activities.

	 The U.S. Attorney General should create a 
mechanism for issuing subpoenas at the 
request of the Privacy and Civil Liberties 
Oversight Board. For example, this can be 
done through the creation of a Memorandum 
of Understanding between the Board and the 
attorney general in which the attorney general 
promises to enforce subpoenas issued by the 
Board’s request unless he or she certifies that 
such a subpoena would be unlawful. 
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iv.	To the Federal Bureau of Investigation

	 Cease the use of race, religion, national origin, 
or the exercise of First Amendment-protected 
activity as factors in making decisions to inves-
tigate persons or organizations. 

	 Cease the use of intrusive investigative tech-
niques absent specific and articulable facts 
that give a reasonable indication that the sub-
ject of the investigation is engaging in a viola-
tion of federal law.

	 Cease initiating any investigative activity 
regarding a U.S. person absent information or 
an allegation that such person is engaged or 
may engage in criminal activity, or is or may 
be acting as an agent of a foreign power. A pre-
liminary investigation opened upon such infor-
mation or allegation should be strictly limited 
in scope and duration, and should be direct-
ed toward quickly determining whether a full 
investigation, based on facts establishing rea-
sonable suspicion, may be warranted.

	 In each investigation, employ the least intru-
sive means necessary to accomplish its inves-
tigative objectives. Consider the nature of the 
alleged activity and the strength of the evi-
dence in determining what investigative tech-
niques should be utilized. Intrusive techniques 
such as recruiting and tasking sources, law 
enforcement undercover activities, and inves-
tigative activities requiring court approval 
should only be authorized in full investigations, 
and only when less intrusive techniques would 
not accomplish the investigative objectives. 

	 Cease collecting or maintaining information 
about the political, religious or social views, 
associations or activities of any individual, 
group, association, organization, corporation, 
business or partnership unless such informa-
tion directly relates to an authorized criminal 
or national security investigation, and there 

are reasonable grounds to suspect the subject 
of the information is or may be involved in the 
conduct under investigation.

v.	 To the Department of State

•	 Implement the State Department Guiding Prin-
ciples on Non-Governmental Organizations in 
the United States, including due process and 
protection of rights of speech and assembly.29

•	 Review what is required to implement the Guid-
ing Principles in the United States. Consult 
with the U.S. nonprofit sector to make recom-
mendations on needed reforms that advance 
humanitarian work while protecting national 
security. 

•	 The Secretary of State should exercise her 
power to grant exemptions through 2339B(j) 
waivers for specific technical advice and assis-
tance, training and personnel where no violent 
activity is involved, to exempt these forms of 
assistance from the material support statute. 
Establish clear, ongoing policy under current 
law, using the humanitarian waiver or the gen-
eral amendments to the statute. The statutory 
waiver authority could be used to signal that 
the U.S. will not prosecute people who are act-
ing consistent with the rules of the Internation-
al Committee of the Red Cross (ICRC). 

	 Create fair procedures for individuals to be 
removed from watch lists. These procedures 
should include deadlines for agency deci-
sions and appeal rights. Support due process 
reforms for United Nations watch lists consis-
tent with human rights and humanitarian law 
obligations.
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vi.	 To Congress

	 Reform the statutory scheme for designation of 
U.S. persons and entities, and of foreign enti-
ties entitled to constitutional protections due 
to their substantial connections with the United 
States,30 as “specially designated global terror-
ists” (SDGT) under the International Emergen-
cy Economic Powers Act (IEEPA) to establish 
full due process protections, including:

	 Issuing transparent standards governing 
OFAC designations.

	 Creating a higher legal standard for 
designations.

	 Precisely defining the criteria for an indi-
vidual or entity to be found an SDGT. 

	 Enacting a (not over-broad) statutory def-
inition of “specially designated terrorist” 
(SDT).

	 Providing timely notice including a full list 
of charges and statement of reasons.

	 Restricting the use of secret evidence.

	 Providing a meaningful opportunity to 
defend, including the ability to submit evi-
dence and a hearing.

	 Requiring OFAC to provide a detailed state-
ment of reasons for a decision to designate.

	 Providing judicial review of agency action.

	 Creating a statutory basis for challenging 
designations and asset freezing process.

	 Creating an effective redress program for 
individuals or organizations mistakenly 
flagged as a designated person.

	 Generate intermediate sanctions for charities 
as part of a reformed regulatory framework for 
charities that includes fundamental due pro-
cess protections. Such an intermediate pro-
cess should include:

	 Issuing cease and desist orders to charities 
before taking disruptive action, to provide 
charities the opportunity to cure any issues 
and avoid sanctions by complying with the 
order. Such orders should provide detailed 
information about what actions or relation-
ships are objectionable, and should include 
an opportunity for charities to contest the 
factual information or assumptions that 
led to the order.

	 Providing charities with an opportunity to 
cure before taking disruptive action. Such a 
process should allow charities a meaning-
ful period of time to cure issues that would 
lead to designation or seizure of assets.

	 Creating an appeal process to challenge 
proposed actions, including:

	 Providing notice, including a full list of 
charges and statement of reasons.

	 Guaranteeing a right to a hearing, 
including fair trial or administrative 
hearing with cross examination and 
ability to submit evidence, to decide on 
designation.

	 Providing opportunity to present evi-
dence in rebuttal.

	 Restricting the use of secret evidence.

	 Amend the criminal material support statutes 
to require proof of specific intent to further an 
organization’s unlawful activities before impos-
ing criminal liability. Amend 18 U.S.C. § 2339A 
and 18 U.S.C. § 2339B provisions, which punish 
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support to a designated terrorist group regard-
less of whether the person providing that sup-
port intended, or in fact did, further the group’s 
violent activities, to instead require that the 
government prove that individuals charged 
specifically intended to further terrorist activity 
when they provided humanitarian assistance.

	 Remove overbroad and impermissibly vague 
language, such as “training,” “service,” and 
“expert advice and assistance” from the defini-
tion of material support. Alternatively, amend 
18 U.S.C. §§ 2339A(b)(1)-(b)(3) and 18 U.S.C. § 
2339B(a)(1) to clarify this impermissibly vague 
language and insert a specific intent require-
ment into the definition of the provision of train-
ing, service, and expert advice or assistance.

	 Expand the humanitarian exemptions to the 
material support statute beyond medicine and 
religious materials. Broader material support 
exceptions should include: medical equip-
ment and services, civilian public health ser-
vices, legal services, food, water, clothing, and 
shelter to noncombatants. Human rights train-
ing and conflict resolution services should be 
entirely exempted. 

	 Amend 50 U.S.C. §§ 1702(a)(1)(B) (as amend-
ed by Section 106 of the USA PATRIOT Act), 
striking language that authorizes OFAC block-
ing orders to freeze an organization’s assets 
“pending investigation.”31 Alternatively, build 
in due process protections for charities under 
investigation (i.e. whose assets are frozen and 
seized pending designation).

	 Require periodic OFAC reports to Congress, to 
promote transparency and accountability.

	 Conduct Congressional oversight hearings 
on terrorism financing policies as applied to 
the charitable and nonprofit sector. Include 

testimony from representatives of the charita-
ble and Muslim communities in order to more 
accurately and completely evaluate the impact 
of the Department of Treasury’s counterterror-
ism procedures.

	 Request that the Government Accountability 
Office (GAO) conduct an investigation of fro-
zen charitable funds to determine how much 
is currently blocked, what the original intent of 
donors was (by identifying and locating manag-
ers of the organizations involved), what barri-
ers exist to transferring the funds for charitable 
purposes, and what that law provides for the 
eventual disposition of the funds.

	 Pass the End Racial Profiling Act.

	 Establish a legislative charter for the FBI, limit-
ing the FBI’s investigative authorities by requir-
ing a factual predicate sufficient to establish 
reasonable suspicion before intrusive investi-
gative techniques may be authorized, and pro-
hibiting investigations based upon the exercise 
of First Amendment rights.

	 Enact legislation to de-fund any FBI activities 
that chill the free exercise of First Amendment 
rights.
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vii.	 Regarding Proposals to Create a 	
  White List of Approved Charities 

While some individuals and groups have called for 
a government-created white list of approved chari-
ties, the ACLU is opposed to such a list. A white list 
would be deeply problematic, as it would be open to 
potential discrimination and abuse by government 
agencies, could be biased against some organiza-
tions and in favor of others based on religion or 
other factors, and would exclude smaller groups 
without the resources to get on the list. The exec-
utive director of KinderUSA told the ACLU, “I am 
totally opposed to the white list [proposal]. A white 
list, to me, is the same as a blacklist. If you start 
creating a white list you’ll have to comply with the 
‘gang’ or be removed from the list.”32 According to 
Laila al-Marayati, president of the board of direc-
tors of KinderUSA, “If you don’t get on the white 
list then people would say we can’t give to you, so 
the government would be able to give legitimacy to 
those groups [on the list]. If you’re not on the list 
then would that mean that you were engaged in 
criminal activities?”33
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The ACLU conducted 115 interviews with Muslim 
community leaders and American Muslims directly 
affected by the U.S. government’s policies regarding 
Muslim charities and Muslim charitable donors.
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II.  
Methodology

The ACLU conducted 120 in-person and telephone 
interviews for this report. This report is based on 
115 in-person and telephone interviews with Mus-
lim community leaders and American Muslims 
directly affected by the U.S. government’s policies 
regarding Muslim charities and Muslim charita-
ble donors. The ACLU conducted interviews with 
81 American Muslims in Texas in May, July, and 
August 2008; interviews with 33 American Mus-
lims in Michigan in November 2008 and March 
2009; and six telephone interviews with individuals 
in other locations. The ACLU also interviewed two 
former Department of Treasury officials.

To research American Muslims’ charitable giving, 
the ACLU conducted interviews with observant 
Muslims who are of the age and income level to pay 
Zakat. The ACLU conducted these interviews with 
American Muslims who represent a cross-sec-
tion of the Muslim community in the Dallas/Fort 
Worth and Metro Detroit area, including African-
American Muslims, converts to Islam, and Muslim 
Americans of Afghan, Bangladeshi, Chinese, Egyp-
tian, Eritrean, Indian, Indonesian, Iranian, Iraqi, 
Kuwaiti, Lebanese, Moroccan, Palestinian, Paki-
stani, Somali, Syrian, and Turkish origin. Effort 
was made to interview women and men, young and 
old, U.S.-born and immigrant, Sunni and Shi’ia, 
and Muslims of varying income levels. 

The ACLU also interviewed the executive direc-
tors of four operating Muslim charities, attorneys 
representing Muslim charities, Imams and other 
Islamic scholars, mosque board members and 
other Muslim community leaders, and individu-
als named unindicted co-conspirators in the Holy 
Hand Foundation criminal case.

Many individuals interviewed are identified in this 
report with pseudonyms, in the form of names and 
initials which do not reflect real names, upon their 
request to ensure there is no retaliation against 
them. Where interviewees requested that a pseud-
onym be used, we have indicated so in the relevant 
citations.
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The laws prohibiting material support for terrorism 
are in desperate need of re-evaluation and reform. 
These laws punish wholly innocent assistance to 
arbitrarily blacklisted individuals and organizations, 
undermine legitimate humanitarian efforts, and can 
be used to prosecute innocent donors who intend 
to support only lawful activity through religious 
practice, humanitarian aid, speech, or association.  
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III.  
Legal Framework The laws prohibiting material support for terrorism 

are in desperate need of re-evaluation and reform. 
Intended as a mechanism to starve terrorist orga-
nizations of resources, these overbroad statutes 
instead effectively criminalize guilt by association 
and do not provide guidance about what is and is 
not prohibited. Because the material support stat-
utes punish material support without regard for 
the intent or character of the support provided, 
these statutes punish wholly innocent assistance 
to arbitrarily blacklisted individuals and organiza-
tions, undermine legitimate humanitarian efforts, 
and can be used to prosecute innocent donors 
who intend to support only lawful activity through 
religious practice, humanitarian aid, speech, or 
association. 

The terrorism financing laws also provide federal 
officials with wide discretion in choosing groups or 
individuals for designation, empower the Depart-
ment of Treasury to seize the assets of charita-
ble organizations with no notice and on the basis 
of secret evidence, and contain inadequate proce-
dures for challenging designations. The laws allow 
the seizure and indefinite freezing of a charitable 
organization’s assets “pending investigation” with-
out charges, opportunity to respond, or meaningful 
judicial review.

The laws prohibiting material 
support for terrorism punish wholly 
innocent assistance to arbitrarily 
blacklisted individuals and 
organizations, undermine legitimate 
humanitarian efforts, and can be 
used to prosecute innocent donors 
who intend to support only lawful 
activity through religious practice.

Terrorism financing laws cover (i) criminal pros-
ecutions for material support for terrorism or to 
a terrorist organization, and (ii) schemes under 
which the government may designate organiza-
tions as terrorist through an administrative action 
in which the government shuts organizations 
down, often without allegations of criminal wrong-
doing (criminal charges are not always brought in 
such cases). These regimes raise different issues, 
detailed below, but have in common a lack of fun-
damental due process safeguards and impose guilt 
by association. 

Terrorism financing laws are contained in the fed-
eral criminal code, immigration code, and other 
statutes.34 These laws authorize U.S. officials to 
designate groups or individuals as terrorist and 
punish material support to them. The legal frame-
work for these laws includes the Antiterrorism 
and Effective Death Penalty Act (AEDPA), known 
as the criminal material support statute, and the 
International Emergency Economic Powers Act 
(IEEPA), which provides for designation and freez-
ing of the assets of “specially designated terrorist” 
or “specially designated global terrorist” organiza-
tions or individuals. After the September 11, 2001 
attacks, the USA PATRIOT Act expanded some of 
the material support for terrorism provisions. This 
section of this report outlines these statutes and 
their provisions, but it does not address in detail 
the provisions regarding material support con-
tained in immigration law. While immigration law 
provisions that penalize material support are out-
side the scope of this report, it should be noted that 
under these expansive provisions, non-citizens can 
be denied entry to the United States or deported for 
having provided material support not only to orga-
nizations designated as terrorist, but also to orga-
nizations that have never been designated.35
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Although the need to ensure that humanitarian aid 
and charitable donations are not diverted to sup-
port terrorism is a real and valid counterterrorism 
issue, both the material support statutes and the 
government’s interpretation of them raise consti-
tutional and human rights concerns. As detailed in 
section XI of this report, the material support for 
terrorism laws raise serious due process concerns 
and violate human rights obligations and constitu-
tional provisions that protect freedom of religion 
and association. 

a.	 Antiterrorism and Effective 
Death Penalty Act (AEDPA)

The Antiterrorism and Effective Death Penalty Act 
of 1996 (AEDPA, 18 U.S.C. § 2339), passed after the 
Oklahoma City bombing, criminalizes the provi-
sion of material support to terrorism or terrorist 
organizations.36 Title 18 U.S.C. § 2339A makes it a 
federal crime to knowingly provide material sup-
port or resources in preparation for or in carrying 
out specified crimes of terrorism,37 and 18 U.S.C. 
§ 2339B outlaws the knowing provision of materi-
al support or resources to any group of individu-
als the Secretary of State has designated a “foreign 
terrorist organization” (FTO).38 

AEDPA also amended the Immigration and Nation-
ality Act (INA) to give the Secretary of State almost 
unfettered discretion to designate FTOs.39 The Sec-
retary of State may designate an organization as an 
FTO if she finds that the organization is foreign, that 
it engages in or retains the capacity and intent to 
engage in terrorist activities, and that its activities 
threaten the national defense, foreign relations or 
economic interests of the United States.40 U.S. citi-
zens can be criminally prosecuted for giving to an 
FTO without any intent to further the illegal aims 
of the FTO. Further, the material support statute 
prohibits a defendant from challenging, in her own 
criminal trial, the blacklisting of the FTO to which 
she is accused of providing material support—even 

though the blacklisting is what renders her other-
wise constitutionally-protected activity criminal.41

The USA PATRIOT Act of 2001 and the Intelligence 
Reform and Terrorism Prevention Act of 2004 
(IRTPA) amended AEDPA. Substantial expansions 
of the original 1996 law were enacted in the USA 
PATRIOT Act, which expanded AEDPA’s material 
support provisions originally outlined in 1996 to 
include those who provide “expert advice or assis-
tance” and to increase penalties for violations of 
the statute .42 Subsection B below outlines these 
amendments to AEDPA in more detail.

As amended, AEDPA defines material support very 
broadly. The material support statute currently 
defines material support as: “any property, tan-
gible or intangible, or service, including currency 
or monetary instruments or financial securities, 
financial services, lodging, training, expert advice 
or assistance, safehouses, false documentation or 
identification, communications equipment, facili-
ties, weapons, lethal substances, explosives, per-
sonnel (one or more individuals who may be or 
include oneself), and transportation, except med-
icine or religious materials.”43 The statute not 
only bans material objects, but also the provision 
of “service,” “training,” “personnel,” and “expert 
advice or assistance.”44

As amended, the material support law punish-
es support to a designated group regardless of 
whether the person providing support intended to 
further, or did in fact further, the group’s terrorist 
activities.45 In fact, even humanitarian aid intend-
ed to discourage terrorist activities can be a crime 
under the material support law. 
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Other activities that arguably fall within the defini-
tion of material support include teaching English 
to nurses, public health experts’ advice on creat-
ing clean water supplies in a refugee camp, con-
flict resolution programs, and doctors’ training on 
how to test, treat, and contain contagious diseases. 
Under the material support statute, an organiza-
tion can provide medication, but not clean drinking 
water with which to take the medication. The mate-
rial support provisions are so broad that, in theory, 
even the International Committee of the Red Cross 
could be prosecuted under the material support 
law for the aid it provides.

Examples of how far the material support statutes 
can go are legion. President Clinton used IEEPA 
to label a U.S. citizen, Muhammad Salah, a “spe-
cially designated terrorist” without hearing, notice, 
or trial, and without any definition of the label 
imposed on him. Under the law, it is a crime for 
anyone in the United States to provide medicine to 
him, give him a loaf of bread, hire him for a job, 
deliver a paper to him, or do business with him.54 If 
the material support law were literally applied and 
enforced, Salah would starve to death.55 In anoth-
er case, the first person convicted of violating the 
criminal material support statute (AEDPA § 2339B) 
was sentenced to 155 years in prison for smuggling 
cigarettes across state lines and donating $3,500 
to Hezbollah, while his compatriots who engaged 
in the same smuggling but did not make the dona-
tion received sentences of about five years each.56 

b.	 Expansion of Prohibited 
Material Support

Section 805 of the 2001 USA PATRIOT Act expanded 
the already overbroad definition of “material sup-
port and resources” to include “expert advice or 
assistance,” and Section 810 increased penalties 
for violations of the statute.46 After legal challenges 
were brought and through the Intelligence Reform 
and Terrorism Prevention Act of 2004 (IRTPA), Con-
gress narrowed these provisions in 2004 to require 
that a person have knowledge that the organization 
is an FTO or that the organization has engaged or 
engages in terrorism.47 

However, the statute still does not require the 
government to prove that the person specifically 
intended for his or her support to advance the ter-
rorist activities of the designated organization,48 
and some lower courts have held that specific 
intent is not required for liability to attach under 
the statute.49 The government has argued that 
those who provide support to designated organiza-
tions can run afoul of the law even if they oppose 
the unlawful activities of the designated group, 
intend their support to be used only for humani-
tarian purposes, and take precautions to ensure 
that their support is indeed used for these purpos-
es.50 This broad interpretation of the material sup-
port prohibition effectively prevents humanitarian 
organizations from providing needed relief in many 
parts of the world where designated groups control 
schools, orphanages, medical clinics, hospitals, 
and refugee camps.51 In 2006 Congress passed the 
Patriot Act reauthorization, making the material 
support provisions permanent.52

The material support statute contains no gen-
eral exception for humanitarian assistance. The 
only exceptions to the ban on “material support or 
resources” provision are for medicine and religious 
materials.53 Therefore many benign activities that 
are crucial for humanitarian aid and disaster relief 
are labeled material support, including provision 
of food aid, latrines, blankets, clothing, or tents. 

The laws leave open the possibility that 
donors to Muslim charities may be 
exposed to criminal liability for their 
donations made with the good-faith 
intention to support humanitarian aid.
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Further, any suggestion that the government would 
not use the material support statutes to prosecute 
purely First Amendment-protected speech is belied 
by the fact that it already has. In a most notorious 
example, the government brought charges against 
University of Idaho Ph.D. candidate Sami Omar Al-
Hussayen, whose volunteer work managing web-
sites for a Muslim charity (Islamic Assembly of 
North America) led to a six-week criminal trial for 
materially supporting terrorism. The prosecution 
argued that by running a website that had links 
to other websites that carried speeches advocat-
ing violence, Al-Hussayen provided “expert assis-
tance” to terrorists. A jury ultimately acquitted 
Al-Hussayen of all terrorism-related charges.57

Such unfair and counterproductive consequences 
are a direct result of the overbroad and unconstitu-
tionally vague definition of material support in the 
statute. The First Amendment protects an individ-
ual’s right to join or support political organizations 
and to associate with others in order to pursue 
common goals. As a result, the government can-
not punish mere membership in or political asso-
ciation with disfavored groups—even those that 
engage in both lawful and unlawful activity—with-
out the strictest safeguards. The material support 
provisions impermissibly criminalize a broad range 
of First Amendment-protected activity, both as a 
result of their sweeping, vague terms and because 
they do not require the government to show that a 
defendant intends to support the criminal activity 
of a designated FTO. Courts have held that vague 
statutes should be invalidated for three reasons: 
“(1) to avoid punishing people for behavior that they 
could not have known was illegal; (2) to avoid sub-
jective enforcement of laws…; and (3) to avoid any 
chilling effect on the exercise of First Amendment 
freedoms.”58 Material support prohibitions against 
“training,” “services” and “expert advice and assis-
tance” fail each of these three standards. 

In Humanitarian Law Project v. Mukasey, a group 
of organizations and individuals seeking to sup-
port the nonviolent and lawful activities of Kurdish 

and Tamil humanitarian organizations challenged 
the constitutionality of the material support pro-
visions on First and Fifth Amendment grounds.59 
They contended that the law violated the Consti-
tution by imposing a criminal penalty for associa-
tion without requiring specific intent to further an 
FTO’s unlawful goals, and that the terms included 
in the definition of “material support or resourc-
es” were impermissibly vague. On December 10, 
2007, the U.S. Court of Appeals for the Ninth Circuit 
found the terms “training” and “service,” and part 
of the definition of “expert advice and assistance” 
unconstitutionally vague under the Fifth Amend-
ment.60 On January 5, 2009, the full (en banc) U.S. 
Court of Appeals for the Ninth Circuit affirmed and 
refused the government’s request to reconsider 
the December 2007 ruling by a three-judge panel.61

The material support provisions also impose guilt 
by association in violation of the Fifth Amendment. 
Due process requires the government to prove per-
sonal guilt—that an individual specifically intend-
ed to further the group’s unlawful ends—before 
criminal sanctions may be imposed.62 Even with 
the IRTPA amendments, the material support pro-
visions do not require specific intent. Rather, the 
statutes impose criminal liability based on the mere 
knowledge that the group receiving support is an 
FTO or engages in terrorism. Indeed, a Florida dis-
trict court judge in United States v. Al-Arian warned 
that under the government’s reading of the materi-
al support statute, “a cab driver could be guilty for 
giving a ride to an FTO member to the UN.”63 And 
these constitutional deficiencies are only exacer-
bated by the unfettered discretion these laws give 
the Secretary of State to designate groups, and the 
lack of due process afforded to groups that wish to 
challenge their designation, as detailed in section 
IV of this report.

Because the criminal material support provisions 
still do not require the government to prove that the 
person specifically intended for his or her support 
to advance the terrorist activities of the designat-
ed organization, the laws leave open the possibility 
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KinderUSA, a Texas-based Muslim charity, provided emergency food distribution to children during and after the 
December 2008-January 2009 war in Gaza. The material support statute contains no general exception for humanitarian 
assistance. The overbroad and vague material support laws discourage and undermine the vital work of humanitarian 
organizations and cost lives. (KinderUSA)

that donors to Muslim charities may be exposed to 
criminal liability for their donations made with the 
good-faith intention to support humanitarian aid, 
as long as he or she provides the support knowing 
that the recipient organization has been designat-
ed as a terrorist organization or that the organiza-
tion has been or is involved in “terrorist activity.”64

Reagan-era Assistant Secretary of the Treasury, 
Paul Craig Roberts, told the ACLU, “Even if the 
organization is involved in some wrongdoing the 
people making the contributions can’t know that. 
Our legal system used to be based on the notion 

that there can be no crime without intent, but [the 
amended law] causes anyone who gives out of the 
sympathy and the goodness of their own heart to 
be considered guilty.”65

Following his last official mission to review U.S. 
counterterrorism practices, in November 2007 the 
UN Special Rapporteur on Human Rights while 
Countering Terrorism condemned the expansion of 
the material support law, noting, “The USA PATRI-
OT Act of 2001…expand[ed] the definition of terror-
ist activity beyond the bounds of conduct which is 
truly terrorist in nature, in particular in respect of 
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donations to charities that are later designated.69 
One Muslim donor noted of the criminal law, “It’s 
regressive—if you donated in 1997 and it was a 
legal organization, but if the government closes 
the organization ten years later, you’re guilty. Until 
when can you be held responsible?”70 Another 
donor told us, 

My understanding is there is something that 
changed in the law that the government can 
come back and hold the donor responsible 
[for his donations]…. Individuals who give their 
donation with good intentions to a charitable 
organization, an organization that the govern-
ment is letting operate and that the government 
has given a tax-exempt status, then the gov-
ernment has no right to come back to the indi-
vidual retroactively, saying you donated years 
ago and now it is a questionable organization. 
If they are questionable, then you should have 
alerted us, because the community doesn’t 
have the resources of the government to inves-
tigate and understand accounting documents. 
An individual should be sheltered as long as 
the organization is legally operating.71

Another Muslim donor told the ACLU, “If the gov-
ernment gives the green light for a charity to oper-
ate,…then the normal citizen would assume they 
are okay to give to. Then if the government says later 
that the organization is not okay, the government 
should not go after the past donors to the organi-
zation, because they are innocent. The donors are 
not law enforcement who see everything and know 
if the charity is doing wrong. To me, if the organi-
zation is still operating, then it is innocent of me to 
fund it. If the organization is shut down then I know 
not to give.”72 The donor added, “Charities should 
be cleared until proven guilty, and if proven guilty 
then they should shut down the organization, but 
they should not threaten the people who donated to 
it—punish only the organization, not the donor.”73

Numerous donors spoke of their worry that they 
would be retroactively charged with material 

the provision of ‘material support to terrorist orga-
nizations.’ The definition captures, for example,…
the providing of funds to a charity organization 
which at the time was not classified as a terrorist 
organization.”66 

According to Laila al-Marayati, former presidential 
appointee to the U.S. Commission on Internation-
al Religious Freedom and a former member of the 
State Department’s Advisory Committee on Reli-
gious Freedom Abroad who serves on the board of 
directors of a Muslim charity, 

The Patriot Act leaves open the question of 
whether the government can go after a donor 
or not. And the government has the right to do 
that retroactively. How can you punish me for 
giving today to an organization that is desig-
nated five years from now? If that uncertainty—
if people know that or think about that—they 
will say forget paying Zakat, because I cannot 
predict the future, because I will be or could 
be punished for something somebody does five 
years from now.67

Imad Hamad, regional director of the American-
Arab Anti-Discrimination Committee (ADC) of 
Michigan, noted, “It would be totally different if the 
entity is illegal and unlawful—then punish dona-
tions to those organizations. But if [the govern-
ment can prosecute donations when] the charity is 
legal and lawful, then it opens the door to selective 
prosecution.”68 

In interviews with the ACLU, Muslim donors repeat-
edly criticized the material support provisions that 
expose them to retroactive criminal liability for 

“How can you punish me for giving 
today to an organization that is 
designated five years from now?”
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support for terrorism for past donations to then-
legal Muslim charities. Donors in both Texas and 
Michigan expressed fear that they would be crimi-
nally charged with material support for terrorism 
on the basis of past donations to the Holy Land 
Foundation for Relief and Development (HLF) when 
it was the largest U.S.-based Muslim charity. HLF 
had been legally operating for over a decade before 
its designation and closure in December 2001, and 
was convicted of providing material support for 
terrorism on retrial in November 2008 (detailed 
in section V of this report). One former HLF donor 
said, “I am especially scared because of my [past] 
donation to HLF. I’m sure they’ve seized all the 
donation records, and they know I’ve donated to 
HLF.”74 Another donor explained:

I chose HLF because I trusted it. I sponsored 
a three-year-old child living in a refugee camp 
in the Gaza Strip. I sponsored that girl until the 
HLF closed in 2001, from 1992 to 2001…. This 
is something that I am worried about. It is on 
my mind that if the HLF defendants are found 
guilty, what is to stop the government from 
going after the people who gave to the orga-
nization? Is the government going to look at 
the people who supported the organization for 
10 years as suspects? I don’t see any wrong-
doing in what I did, but this is a worry that I 
have: that we will be suspects even though the 
organization was legal at the time, and the dol-
lar amount was only $600, $700 a year…. [Y]ou 
wonder what will be the charges and punish-
ment against people who donated to an orga-
nization found to be a terrorist organization. I 
am afraid that this is something that will come 
back to haunt me, because I am somebody who 
donated all these years.75

Section VIII of this report describes in more detail 
Muslim donors’ fears of retroactive criminal liabil-
ity for their donations to legal Muslim charities and 
the consequential chilling effect on their charitable 
giving and free and full exercise of religion.

c.	 International Emergency 
Economic Powers Act (IEEPA) 
and Executive Order 13224

The federal government’s statutory and adminis-
trative authority to freeze assets is defined in the 
International Emergency Economic Powers Act 
(IEEPA) and Executive Order 13224 (E.O. 13224). In 
1977, Congress enacted IEEPA to amend the Trad-
ing with the Enemy Act (TWEA) of 1917, in order to 
clarify and limit presidential powers with respect to 
embargoes and sanctions against foreign nations 
during times of national emergency.76 These stat-
utes authorize the President to impose economic 
sanctions during wartime or times of national cri-
sis. Historically, Presidents exercised their author-
ity under IEEPA against foreign governments such 
as Sudan, Burma, Libya, and Iran; and against 
individuals and entities only if they were citizens of 
sanctioned foreign nations.77 

To invoke the authority granted under IEEPA, 
the President must declare a national emergen-
cy, which requires an “unusual and extraordi-
nary” threat to national security, foreign policy, 
or the U.S. economy existing wholly or substan-
tially outside the United States. When these crite-
ria are met, the President or a designated agency 
has the power to sanction organizations, individu-
als, or foreign nations identified as contributing to 
that threat. IEEPA gives the President authority to 
regulate, prohibit or prevent any form of economic 
transaction that provides services to benefit terror-
ists, by authorizing the President, upon declaration 

Executive Order 13224 confers broad 
powers on the Secretary of Treasury 
and Secretary of State, contains vague 
criteria for designation, and lacks any 
evidentiary standard for designation.
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or other services for, acts of terrorism or organiza-
tions or individuals on the SDGT list (including orga-
nizations and individuals subsequently subjected to 
asset blocking under the order). Lastly, the order 
allows the Secretary of Treasury to block the assets 
of any organization or individual found to be “other-
wise associated with” organizations or individuals 
on the SDGT list (including organizations and indi-
viduals subsequently subjected to asset blocking 
under the order).

The order also created the Specially Designat-
ed Nationals and Blocked Persons (SDN) list, an 
umbrella list compiled by the Department of Trea-
sury’s Office of Foreign Assets Control (OFAC) 
that includes both SDGTs and other organiza-
tions and individuals named under other sanctions 
programs.

IEEPA is administered by OFAC, an agency that also 
administers anti-money laundering laws and has 
traditionally had authority over embargoes against 
foreign nations and drug kingpins. IEEPA does 
not identify the standard of evidence required for 
OFAC to designate an organization. To designate 
an organization, OFAC has taken the position that 
it only needs to have a reasonable suspicion that 
the organization is providing “financial, material, 
or technological support for, or financial or other 

of a national emergency, to “investigate, block…
regulate, direct and compel, nullify, void, prevent 
or prohibit, any…holding,…use, transfer…or trans-
actions involving any property in which a foreign 
country or national thereof has any interest by any 
person…subject to the jurisdiction of the United 
States.”78

In 1995, President Bill Clinton extended IEEPA’s 
use beyond foreign countries by issuing Executive 
Order 12947, which designated certain terrorist 
organizations as “specially designated terrorists” 
(SDTs), thereby blocking all of their property and 
making it illegal to knowingly engage in transac-
tions of any kind with designated organizations.79 
The order prohibited all transactions and dealings 
with designated organizations, including making 
and receiving contributions of funds, goods, and 
services. 

Shortly after the terrorist attacks of September 11, 
2001, President George Bush issued E.O. 13224, 
which provided for the designation of 27 “specially 
designated global terrorists” (SDGTs) and autho-
rizes the Secretary of Treasury and the Secretary 
of State to designate more organizations and indi-
viduals on the Specially Designated Global Terror-
ist (SDGT) list.80 

E.O. 13224 confers broad powers on the Secretary 
of Treasury and Secretary of State, contains vague 
criteria for designation, and lacks any evidentiary 
standard for designation. The order called for the 
blocking of assets for (1) the 27 organizations and 
individuals on an annexed list, (2) any individuals or 
organizations that have committed or are at signifi-
cant risk for committing acts of terrorism, and (3) 
any organizations or individuals who are found to be 
“owned or controlled by, or to act for or on behalf of,” 
an organization or individual on the SDGT list.81 The 
order also allows the Secretary of Treasury to block 
the assets of any organization or individual found to 
have assisted in, sponsored, or provided financial, 
material, or technological support for, or financial 

The Treasury Department may impose 
virtually all the consequences of SDGT 
designation—including freezing an 
organization’s assets indefinitely and 
criminalizing all transactions with it—
without designating the organization, 
but simply by opening an investigation 
into whether it should be designated.
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d.	 OFAC’s Anti-Terrorist Financing 
Guidelines / Voluntary Best 
Practices for U.S.-Based Charities

The Department of Treasury also has created vol-
untary guidelines for charities. OFAC created the 
Anti-Terrorist Financing Guidelines: Voluntary Best 
Practices for U.S.-Based Charities in 2002. Last 
updated in 2006, OFAC created the guidelines to 
assist charities to protect themselves from unin-
tended diversion of charitable support to terror-
ist organizations.85 Both Muslim and non-Muslim 
charities have resoundingly criticized the Guide-
lines as unduly burdensome and largely ineffectual. 

Charities and other organizations in the nonprof-
it sector have criticized the Guidelines as impos-
ing substantial, and inefficient, administrative 
burdens on charitable organizations with minimal 
success at stopping the flow of money to terror-
ist activities, and have called for their withdraw-
al. Charities and foundations also have criticized 
the voluntary guidelines for their vagueness and 
for promoting inappropriate, ineffective, ineffi-
cient, and impracticable practices that fail to pre-
vent the diversion of charitable funds to terrorism 
and chill charitable operations.86 The Guidelines, 
for example, recommend that organizations com-
plete a checklist of information searches on each 
of their grantees, including searches of publicly 
available information about the grantees’ employ-
ees.87 Critics charge that this “list checking” and 
extensive search of publicly available documents 
will produce less information about an organiza-
tion’s activities than will the networking and con-
sultations that organizations previously used.88 For 
small organizations, this list-checking procedure 
also may be prohibitively expensive or logistically 
impossible, and recommended internet search-
es and even searches of public records may pro-
duce false information from organizations actually 
involved in terrorist activity.89

services to” an SDGT or is “otherwise associated” 
with an SDGT.82 

The consequences of designation include the sei-
zure and freezing of all financial and tangible 
assets, as well as significant civil and criminal 
penalties. As explained in section IV of this report, 
IEEPA effectively allows the government to shut 
down an organization without notice or hearing 
and on the basis of classified evidence, and without 
any judicial review. It provides that if a court does 
review the government’s evidence, it may do so in 
secret and without the presence of the charity (ex 
parte and in camera).83 

A provision of the USA Patriot Act goes even further 
and authorizes OFAC to freeze an organization’s 
assets without designating it or otherwise find-
ing any wrongdoing, based on nothing more than 
OFAC’s assertion that the entity is under investi-
gation. Pursuant to an amendment to IEEPA made 
by the USA PATRIOT Act, the Treasury Department 
may impose virtually all the consequences of SDGT 
designation—including freezing an organization’s 
assets indefinitely and criminalizing all transac-
tions with it—without designating the organization, 
but simply by opening an investigation into whether 
it should be designated.84 As detailed in section IV 
of this report, IEEPA does not specify any standard 
of suspicion necessary for such a freeze “pending 
investigation,” does not require that the entity be 
provided with notice or a meaningful opportunity 
to contest the freeze, requires no judicial approv-
al, and contains no time limit on how long a freeze 
pending investigation may last.
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Although the Guidelines state that they “are volun-
tary and do not create, supersede, or modify cur-
rent or future legal requirements,” some charities 
and foundations have said they view them as de 
facto legal requirements, because they fear that 
choosing not to follow them will invite government 

scrutiny.90 A recent report by government watch-
dog organization OMB Watch and philanthrop-
ic network Grantmakers Without Borders noted, 
“Despite their voluntary label, nonprofits feel tre-
mendous pressure to utilize these tools, large-
ly because they were issued by the same agency 
that can seize and freeze nonprofits’ assets at any 
time.”91 However, organizations and their donors 
are not assured that, by complying with the Guide-
lines, the organization will avoid government inves-
tigation or a blocking order.92

The ACLU spoke with the leaders of several Muslim 
charities who criticized the voluntary guidelines for 
being vague, impracticable, and imposing heavy 
administrative burdens. According to the executive 
director of KinderUSA, “The voluntary guidelines 
are absurd and mean absolutely nothing. You’re 
damned if you do and damned if you don’t: even 
if you follow the guidelines fully the government 
can still shut you down. The U.S. Treasury Depart-
ment officials stated just that; the guidelines are 
no guarantee for charities to continue operations. 
So KinderUSA follows the guidelines, because we 
have no choice.” She added, “Administratively, it is 
an incredible burden. The guidelines stipulate that 
we must vet every beneficiary, but we feed 20,000 
to 30,000 children during Ramadan alone. How can 
you vet a child?”93

Laila al-Marayati, president of the board of direc-
tors of KinderUSA, similarly told the ACLU, “I think 
the voluntary guidelines are cumbersome and 
unnecessary. It was clear that the industry itself, 
philanthropy, has had provisions in place to make 
sure money goes to where it is intended. They 
focus on money not going to terrorism, but to me it 
is the same to ensure that the money doesn’t go to 
organized crime—it is the same basic approach to 
ensure the money goes where it is supposed to go. 
The guidelines create a lot of confusion and open 
things up for abuse.”94

Charities and other organizations in 
the nonprofit sector have criticized the 
Guidelines as imposing substantial, 
and inefficient, administrative burdens 
on charitable organizations with 
minimal success at stopping the flow 
of money to terrorist activities.
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The counterterrorism legal framework is inherently 
vulnerable to mistake and abuse, and charities run the 
risk of irreversible harm on the basis of unsubstantiated 
evidence and without even basic due process protections.  
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named individuals and organizations, including 
some of the country’s largest, mainstream Muslim 
organizations, as unindicted co-conspirators in the 
criminal case. Government lawyers made these 
inflammatory charges against individuals and 
organizations that have not been charged with any 
crime, without affording the named individuals and 
groups the ability to defend themselves or clear 
their names. Federal agents also have publicly 
raided or investigated Muslim charities, substan-
tially disrupting their operations and scaring away 
donors without even going through the designation 
process or indicting the charity for any crimes.

a.	 Denial of Due Process in Blocking 
Assets Pending Designation

A USA PATRIOT Act provision expanded the govern-
ment’s authority to seize all of an organization’s 
assets, by authorizing freezes “pending investiga-
tion” to determine whether the entity should be 
designated.96 The statute sets forth no substantive 
criteria for when such a freeze pending investiga-
tion is permitted, requires no notice or opportunity 

to respond, and sets no time limit on the freeze. A 
9/11 Commission staff report on terrorism financ-
ing warned of the Department of Treasury Office of 
Foreign Assets Control’s (OFAC) authority to freeze 
organizations’ assets pending investigation:

IEEPA’s provision allowing blocking ‘during 
the pendency of an investigation’ is a power-
ful weapon with potentially dangerous appli-
cations when applied to domestic institutions. 
This provision lets the government shut down 

IV.  
Lack of Due Process  
to Protect Against   
Mistake and Abuse

The counterterrorism legal framework 
denies charities due process, exposing 
charities to mistake and abuse.

In a study on terrorism financing, the 9/11 Com-
mission staff reported that the application of U.S. 
terrorism financing laws and policies to chari-
ties raises “substantial civil liberty concerns.”95 
Indeed, the counterterrorism laws deny charities 
due process, exposing charities to mistake and 
abuse. The laws prohibiting material support for 
terrorism provide federal officials with wide dis-
cretion in choosing groups or individuals for des-
ignation, empower the Department of Treasury to 
seize the assets of charitable organizations with 
no notice or hearing and on the basis of secret 
evidence, and contain inadequate procedures for 
challenging designations. The laws also allow the 
seizure and indefinite freezing of a charitable orga-
nization’s assets “pending investigation,” without 
notice, charges, opportunity to respond, or mean-
ingful judicial review.

The counterterrorism legal framework is inher-
ently vulnerable to mistake and abuse, and chari-
ties run the risk of irreversible harm on the basis of 
unsubstantiated evidence and without even basic 
due process protections. In fact, criminal prosecu-
tions of Muslim charity leaders and associates, and 
government oversight review of some cases, have 
exposed flaws in evidence used to designate and 
shut down Muslim charities. 

The U.S. government has also smeared the reputa-
tions of some Muslim charities, Muslim community 
organizations, and associates of Muslim charities 
without affording these organizations and individu-
als a day in court or any other opportunity to clear 
their names. In one material support prosecution 
against a Muslim charity, government lawyers 
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To issue a blocking order “pending investigation,” 
OFAC is not required to give notice that the assets 
will be frozen or a statement of the reasons for the 
investigation, and no criminal charges need to be 
filed. A blocking order against a charity essentially 
shuts down the charity. 
 

A copy of the February 2006 Office of Foreign Assets Control blocking order authorizing the seizure of KindHearts’ assets 
“pending investigation.” In the over three years since the government froze KindHearts’ assets, the Treasury Department 
has neither instituted criminal proceedings nor formally designated the charity.

an organization without any formal determina-
tion of wrongdoing. It requires a single piece 
of paper, signed by a midlevel government offi-
cial. Although in practice a number of agencies 
typically review and agree to the action, there is 
no formal administrative process, let alone any 
adjudication of guilt.97



Blocking Faith, Freezing Charity      41 

American Civil Liberties Union

The 9/11 Commission staff found OFAC’s use of 
provisions codified in the USA PATRIOT Act that 
allow blocking of assets during investigation to be 
“controversial,” and “raises particular concern,” 
noting, “The government is able to (and has, on at 
least three occasions) shut down U.S. entities with-
out developing even the administrative record nec-
essary for a designation. Such action requires only 
the signature of a midlevel government official.” 98 
The 9/11 Commission staff also noted that “[W]hen 
the interim blocking lasts 10 or 11 months, as it 
did in the Illinois charities cases…, real issues of 
administrative due process and fundamental fair-
ness arise.”99 

Notably, since the 9/11 Commission conducted its 
inquiry, one interim OFAC blocking order, against 
the Ohio-based charity KindHearts for Charita-
ble Humanitarian Development (KindHearts), has 
lasted over three years. OFAC effectively closed 
down the charity on the basis of a letter that states 
merely that KindHearts is under investigation. In 
the years since the government froze KindHearts’ 
assets pending investigation, it has neither insti-
tuted criminal proceedings nor formally designat-
ed KindHearts as a “specially designated global 
terrorist” (SDGT). 

To this day, OFAC has not provided KindHearts with 
an adequate statement of the basis for the sei-
zure of its assets nor its provisional designation, 
has impermissibly relied on classified evidence 
and hearsay that denies KindHearts a meaningful 
opportunity to defend itself, and has failed to pur-
sue alternative procedures that could provide Kind-
Hearts a fair opportunity to defend itself without 
cost to the security interests of the United States. 
The Treasury Department further undermined 
KindHearts’ ability to defend itself by restricting its 
ability to spend its own funds on its defense, and 
by seizing all of KindHearts’ records and unreason-
ably restricting KindHearts’ access to them.

Former Assistant Secretary of the Treasury, Paul 
Craig Roberts, who served in the Treasury Depart-
ment during the Reagan administration, harsh-
ly criticized the provisions permitting blocking of 
assets pending investigation. He told the ACLU, 
Treasury “officials never actually have to produce 
any evidence, it’s just their assertion, and they 
can freeze or seize assets…. It’s the total unjusti-
fied seizing of assets. The Treasury Department 
doesn’t need any evidence when they do these 
things so it makes it easy for them. It’s far outside 
any American concept of civil liberties or due pro-
cess. The whole thing reeks of impropriety from 
start to finish, this arbitrary ruining of institutions 
and organizations.”100

Charities’ legal challenges of blocking orders 
pending investigation have only recently yielded 
some successes. A federal court in Portland, Ore-
gon, ruled for the first time, on November 6, 2008, 
that an order freezing an entity’s assets is a sei-
zure under the Fourth Amendment.101  It found that 
the freeze deprived Oregon-based Muslim char-
ity Al-Haramain Islamic Foundation-USA (AHIF) 
of any opportunity to use its assets for an extend-
ed period (over four years at the time of the deci-
sion), and that therefore the seizure would have 
to satisfy Fourth Amendment scrutiny. The court 
ordered briefing on this issue, to determine wheth-
er the seizure of the charity’s assets complied with 
the basic constitutional requirements enshrined 
in the Fourth Amendment. The court also found 
that OFAC had acted in an arbitrary and capri-
cious manner in denying AHIF the right to use any 
of its blocked assets to defend itself, since OFAC 
imposed an arbitrary cap on attorney fees.
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Case Study:  KindHearts for Charitable Humanitarian Development:
Assets Seized for Over Three Years, but Never Designated

KindHearts for Charitable Humanitarian Development was established in 2002—after the govern-
ment shut down a number of Muslim charities—with the express purpose of providing humani-
tarian aid abroad and in the United States in full compliance with the law. Despite efforts by 
Kindhearts’ officers and directors to ensure compliance with the law, in February 2006, the U.S. 
Treasury Department’s Office of Foreign Assets Control (OFAC) froze the funds of the charity, 
stating only that it was “under investigation.” OFAC shut KindHearts down without notice of the 
basis for the freeze, any hearing, any finding of wrongdoing, or any meaningful opportunity for 
KindHearts to defend. OFAC then threatened to designate KindHearts as a “specially designated 
global terrorist” (SDGT) based on classified evidence, again without providing it with a reason or 
meaningful opportunity to defend itself.

For over three years since the government froze all of the Toledo, Ohio-based charity’s assets 
pending investigation, which put and kept KindHearts out of operation, it has neither instituted 
criminal proceedings nor proceeded to formally designate KindHearts as an SDGT. OFAC has 
effectively closed down the charity on the basis of a letter that states merely that KindHearts is 
under investigation. 

More than a year after OFAC froze KindHearts’ assets, OFAC told KindHearts that it had complet-
ed its investigation and had “provisionally determined” to designate KindHearts as an SDGT, yet 
it never proceeded to designate KindHearts as an SDGT. To this day, OFAC has not provided Kind-
Hearts with an adequate statement of the basis for its provisional designation, has impermissi-
bly relied on classified evidence and hearsay that denies KindHearts a meaningful opportunity 
to defend itself, and has failed to pursue alternative procedures that could provide KindHearts 
a fairer opportunity to defend itself without cost to the security interests of the United States. 
The Treasury Department further undermined KindHearts’ ability to defend itself by restricting 
its ability to spend its own funds on its defense, and by seizing all its records and unreasonably 
restricting KindHearts’ access to those documents, which KindHearts required to defend itself.

In the meantime, KindHearts’ assets remain frozen and it remains out of business. Press arti-
cles refer to the charity as “under investigation for terrorism” and use its reputation to impli-
cate those associated with it. In 2006, six Imams were detained after praying in an airport, one of 
whom was scrutinized by the media for having donated to KindHearts.

In October 2008, the ACLU filed suit on KindHearts’ behalf to challenge the freeze of the charity’s 
assets pending investigation and the threatened designation.102 In October 2008, a federal judge 
granted the ACLU’s request for an emergency order blocking the government from designating 
KindHearts as an SDGT without judicial review of the constitutionality of OFAC’s actions.103 In rul-
ing to grant KindHearts’ request for copies of the documents seized from their offices, a federal 
judge highlighted that “the government’s actions against KindHearts have all been ex parte and 
untested in the crucible of adversary proceedings.”104 The judge agreed to hear KindHearts’ con-
stitutional challenge to the government’s actions and a decision is pending.
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In the first successful challenge by a designat-
ed entity to this legal scheme, a federal court in 
Portland, Oregon, ruled on November 6, 2008 that 
OFAC violated a Muslim charity’s due process 
rights by never providing it with any specification 
of the factual or legal basis for its proposed des-
ignation. Because OFAC gave no reasons for the 
designation, Al-Haramain Islamic Foundation-USA 
(AHIF) was forced to guess at what OFAC’s con-
cerns were. Only after AHIF challenged its desig-
nation in court did the government come forward 
with an explanation for why it had been designated, 
well after AHIF’s time to defend itself had passed. 
The court stated, “where the government has not 
leveled specific charges at an organization, the risk 
of erroneous designation is possible, and the value 
of additional safeguards is substantial.”109

Former Assistant Secretary of the Treasury, Paul 
Craig Roberts, who served in the Treasury Depart-
ment under President Ronald Reagan, told the 
ACLU that the IEEPA designation scheme raises 
such serious due process concerns he considers 
it an inappropriate means to sanction terrorism 
financing. He said, “If they have a case they should 
bring that case in court and be forced to prove it—
it should be proved, with hard evidence and with-
out suborning perjury. I think this is the corruption 
of justice…. If [the designations of Muslim chari-
ties] were justified they could bring the case and 
wouldn’t need to do any of these arbitrary things 
without evidence, with an unsupported, unilateral 
action.... There is no reason to proceed that way 
if you have the goods on somebody.”110 He added, 
“I don’t think you should ever be able to go after 

b.	 Denial of Due Process 		
in Designation of Charities

The legal scheme created by IEEPA and E.O. 13224 
empowered the federal government to black-
list charities and even individuals with virtually 
no procedural or substantive safeguards. IEEPA 
effectively allows the government to shut down an 
organization without notice, on the basis of classi-
fied evidence and without any judicial review. It pro-
vides that if a court does review the government’s 
evidence, it may do so in secret and without the 
presence of the charity (ex parte and in camera).105 

The legal scheme does not require OFAC to make 
any statement as to the reasons for designation nor 
to provide a list of the allegations against the char-
ity. Further, it does not require OFAC to comply with 
any deadlines for providing notice, and does not 
identify the burden of proof the agency carries.106 
The government may rely heavily on classified evi-
dence the charity does not have the opportunity 
to see or rebut, and no criminal charges need to 
be filed. Furthermore, OFAC is required to provide 
no notice or hearing before designation; OFAC is 
merely required to publish notice of designation in 
the Federal Register. The only measure of process 
provided is the opportunity for written reply. 

In a report on terrorism financing, the 9/11 Com-
mission staff found that the use of IEEPA against 
domestic organizations “raises significant civil lib-
erty concerns,” noting that IEEPA “allows the gov-
ernment to shut down an organization on the basis 
of classified evidence, subject only to a deferential 
after-the-fact judicial review.”107 The 9/11 Com-
mission staff further explained the civil liberties 
concerns raised by the broad government power 
to designate charities, noting, “IEEPA allows the 
freezing of an organization’s assets and its desig-
nation as an SDGT before any adjudication of culpa-
bility by a court. The administrative record needed 
to justify a designation can include newspaper arti-
cles and other hearsay normally deemed too unre-
liable for a court of law.”108

IEEPA effectively allows the 
government to shut down an 
organization without notice, on 
the basis of classified evidence, 
and without any judicial review.



44       Blocking Faith, Freezing Charity

American Civil Liberties Union

anybody without following due process by present-
ing the evidence and having it heard in court. Oth-
erwise it’s just hearsay or just ‘the organization is 
guilty because the Treasury said they are a money-
laundering organization for terrorism.’ Where’s the 
basis, where’s the evidence?”111

c.	 Limited Judicial Review 
for Designations

IEEPA and E.O. 13224 do not require judicial review 
of designations. In practice, charities generally are 
able to challenge designation only after the fact. 
On review, the government may present classified 
evidence to the judge in secret, denying designated 
organizations a meaningful right to review or chal-
lenge the evidence against it.112 In addition, courts 
have generally applied a highly deferential stan-
dard to their review of OFAC’s actions: whether the 
agency acted in an “arbitrary and capricious” man-
ner.113 To date, courts have nearly always upheld 
Treasury’s designation actions and powers.114 

Furthermore, before a designated organization 
can pay an attorney to represent it, the attorney 
must apply for and obtain a license from OFAC. 
Designated organizations have no automatic right 
to use blocked funds to hire defense counsel, but 
rather must obtain a separate OFAC license first. 
Although OFAC has sometimes provided licenses 
in the past to designated charities to hire counsel 
or use blocked funds for legal fees, more recent-
ly OFAC has denied license applications, substan-
tially limiting organizations’ ability to obtain legal 
representation and challenge their designations. 
Moreover, OFAC has arbitrarily capped attorneys’ 
fees in some cases.

In a report on terrorism financing, the 9/11 Com-
mission staff expressed concern that judicial 
review for designations is sharply limited, noting, 
“A designated entity can challenge the designation 
in court, but its chances of success are limited. The 

legal standard for overturning the designation is 
favorable to the government, and the government 
can rely on classified evidence that it shows to the 
judge but not defense counsel, depriving the des-
ignated entity of the usual right to confront the evi-
dence against it.”115 

In the period after September 11, courts general-
ly upheld Treasury’s designation actions and pow-
ers when charities challenged designations and 
seizure of assets. In March 2002, the Holy Land 
Foundation for Relief and Development (HLF) chal-
lenged the designation and seizure of its assets. 
HLF filed an action seeking to enjoin the govern-
ment from continuing to block its assets, argu-
ing that the SDGT designation and the blockage 
of its assets and accounts violated the Adminis-
trative Procedures Act (APA) and the Religious 
Freedom Restoration Act (RFRA).116 HLF further 
asserted that the designation violated the Due 
Process Clause and Takings Clause of the Fifth 
Amendment, the Fourth Amendment, and the First 
Amendment right to freedom of speech and asso-
ciation.117 The U.S. District Court for the District of 
Columbia rejected HLF’s primary arguments and 
denied the injunction, refusing to consider the evi-
dence HLF submitted in its defense.118 In upholding 
the Treasury Department’s actions, the court noted 
that its review was limited to considering wheth-
er the agency’s actions were “arbitrary and capri-
cious.” In 2003, the U.S. Court of Appeals for the 
D.C. Circuit affirmed, relying on classified evidence 
that was not revealed to HLF or its lawyers.119 The 
court further held that “HLF has no right to con-
front and cross-examine witnesses” and that the 
OFAC designation order “need not disclose the 
classified information” presented against HLF in a 
closed hearing.120 

In June 2002, Illinois-based Muslim charity Glob-
al Relief Foundation (GRF) challenged the gov-
ernment’s authority to freeze its assets pending 
investigation. On December 14, 2001, feder-
al agents had raided GRF’s offices in Bridgeport, 
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Illinois. In a warrantless search and seizure under 
an emergency exception provision in the Foreign 
Intelligence Surveillance Act (FISA), nearly two 
dozen officers removed “computers and serv-
ers, modems, a cellular phone, hand-held radios, 
video and audio tapes, cassette tapes, computer 
diskettes, a credit card imprinter, foreign curren-
cy, U.S. mail, photographs, receipts, documents, 
and records.”121 OFAC issued a “Blocking Notice 
and Requirement to Furnish Information” to 
GRF, which froze, until further notice, the funds, 
accounts, and business records in which the orga-
nization had an interest.122 Federal agents invoked 
IEEPA as amended by the Patriot Act, as well as 
E.O. 13224, to justify the seizure of assets pending 
investigation. 	

The U.S. District Court for the Northern District of 
Illinois dismissed GRF’s argument by holding that 
Section 5 of E.O. 13224 gave the President broad 
powers to conduct “such other actions to be con-
sistent with the national interests of the United 
States,” which it interpreted to include “blocking 
the assets of GRF during the pendency of its inves-
tigation.”123 GRF appealed the decision in the U.S. 
Court of Appeals for the Seventh Circuit. However, 
days before oral arguments, on October 18, 2002, 
OFAC officially designated GRF an SDGT, render-
ing GRF’s arguments challenging the seizure of its 
assets pending investigation moot. Consequently, 
the court did not address GRF’s arguments on the 
matter and upheld the denial of preliminary injunc-
tive relief, affirming the district court’s findings on 
all other matters.124

On December 30, 2004, The Islamic American Relief 
Agency-USA (IARA) filed suit seeking a preliminary 
injunction against its designation and challenging 
the seizure of its property and the government’s 
authority to designate it.125 In September 2005, 
the U.S. District Court for the District of Columbia 
granted the government’s motions to dismiss all of 
IARA’s charges, finding that the search and seizure 
as well as the designation were constitutional and 

legal under the expansive executive authority of 
E.O. 13224 and IEEPA.126 Notably, the court indicat-
ed that because IEEPA was relevant only in the case 

of a national emergency, no due process is afford-
ed designees. The court noted that IARA “could 
challenge the blocking order by writing a letter to 
the Director of the OFAC,” although such a letter 
was impossible for IARA to formulate, as it did not 
know the allegations against it. IARA was not per-
mitted to see the affidavits supporting the search 
warrant authorizing the raid of its office, and there-
fore could not rebut the allegations against it. IARA 
appealed. The U.S. Court of Appeals for the D.C. 
Circuit affirmed the lower ruling in February 2007, 
finding that “[w]e may not substitute our judgment 
for OFAC’s.”127 Noting that, “[w]e owe the execu-
tive branch even more latitude than in the domestic 
context,” the court also found that, “the unclassi-
fied record evidence is not overwhelming, but…our 
review—in an area at the intersection of national 
security, foreign policy, and administrative law—is 
extremely deferential.”128

“A designated entity can challenge the 
designation in court, but its chances 
of success are limited. The legal 
standard for overturning the designation 
is favorable to the government.”
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In an independent review of terrorism financing 
laws, the Government Accountability Office (GAO) 
found in 2005 that there is a lack of accountabil-
ity for Treasury’s designation and asset blocking 
actions.130 In a report summarizing its findings, the 
GAO noted, “The lack of accountability for Treasury’s 
designations and asset blocking program creates 
uncertainty about the department’s progress and 
achievements. U.S. officials with oversight respon-
sibilities need meaningful and relevant informa-
tion to ascertain the progress, achievements, and 
weaknesses of U.S. efforts to designate terrorists 
and dismantle their financial networks as well as 
hold managers accountable.”131

While there is a lack of accountability for Trea-
sury’s designation and asset blocking actions, the 
limited independent review that has taken place 
reveals cause for concern, and highlights the need 
for more robust oversight and due process pro-
tections for charities. The 9/11 Commission staff 
found that there was a rush to designate organiza-
tions in the post-9/11 period, and as a result the 
evidential basis for these designations was weak. 
According to the 9/11 Commission staff, 

The goal set at the policy levels of the White 
House and Treasury was to conduct a pub-
lic and aggressive series of designations to 
show the world community and our allies that 
the United States was serious about pursu-
ing the financial targets…. As a result, Trea-
sury officials acknowledged that some of the 
evidentiary foundations for the early designa-
tions were quite weak.... Some [in the govern-
ment] believed that the government’s haste in 
this area, and its preference for IEEPA sanc-
tions, might result in a high level of false 
designations.132 

One proponent of the designation process who par-
ticipated in this rash of designations told the 9/11 
Commission staff, “’we were so forward leaning we 
almost fell on our face.’”133

d.	 Flaws in Evidence Used 
in Designation

In many cases, we can plainly see that certain 
nongovernmental organizations (NGOs) or indi-
viduals who raise money for Islamic causes…are 
“linked” to terrorists through common acquain-
tances, group affiliations, historic relationships, 
phone communications, or other such contacts. 
Although sufficient to whet the appetite for 
action, these suspicious links do not demon-
strate that the NGO or individual actually funds 
terrorists and thus provide frail support for dis-
ruptive action, either in the United States or 
abroad.

—9/11 Commission staff, 
    Monograph  on Terrorist Financing129

Independent U.S. government review of the des-
ignation system has exposed the flaws in the 
evidence the Treasury Department has used to 
designate U.S.-based Muslim charities. Legal 
proceedings, both in criminal trials and chal-
lenges to designation in federal court, have simi-
larly revealed flaws in evidence used to designate 
charities. While the government is not required to 
disclose the evidence against an organization chal-
lenging its designation, criminal trials of charities 
have forced the government to disclose evidence 
previously kept secret during civil challenges. Fur-
ther, independent review by foreign governments 
and courts has revealed flaws in evidence used to 
designate groups. Independent U.S. government 
review, legal proceedings, and foreign government 
review have revealed that the evidence used to des-
ignate Muslim charities has included news articles 
that in some cases do not even mention the charity 
in question, or intelligence that has been inaccu-
rately and prejudicially translated. These reviews 
have also demonstrated the Treasury Department 
lacked significant evidence of terror financing by 
U.S.-based Muslim charities it designated. 
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that would not be admissible in a judicial proceed-
ing. In an in-depth review of the BIF and GRF des-
ignations, the 9/11 Commission staff noted, “BIF’s 
counsel was stunned to see that the administra-
tive record supporting BIF’s designation included 
newspaper articles and other rank hearsay. To BIF 
and GRF’s counsel, experienced lawyers steeped in 
the federal courts’ rules of evidence and due pro-
cess, the OFAC designation process seemed mani-
festly unfair.”139

In its analysis of OFAC’s designation of BIF and 
GRF, the 9/11 Commission staff concluded that, 
“the investigation of BIF and GRF revealed little 
compelling evidence that either of these charities 
actually provided financial support to al Qaeda.” It 
added, “[i]ndeed, despite unprecedented access to 
the U.S. and foreign records of these organizations, 
one of the world’s most experienced and best ter-
rorist prosecutors has not been able to make any 
criminal case against GRF and resolved the inves-
tigation of BIF without a conviction for support of 
terrorism.”140

In a February 2003 pre-trial ruling days before the 
criminal trial was to begin against BIF’s execu-
tive director, Ennam Arnaout, the court held that 
Arnaout “persuasively argues that a significant 
amount of the government’s…proffer contains 
materials that are not relevant to him nor probative 

Islamic banking and finance expert Ibrahim Warde, 
professor of international business at Tufts Uni-
versity’s Fletcher School and author of The Price of 
Fear: The Truth Behind the Financial War on Terror 
and Islamic Finance in the Global Economy, told the 
ACLU,134

In just about every case that I’m familiar with 
the kind of evidence that is used [to designate 
a charity] is quite dubious. In most cases the 
government is seldom forthcoming when it 
comes to the evidence, [claiming] we cannot 
disclose the evidence because we have to pro-
tect our sources and our national security. But 
in memoirs and government reports that have 
come out we have seen that it is not evidence 
at all but just assertions by people or groups 
with ideological interests, or simply press clip-
pings. So all those designations are completely 
unwarranted because they are not based on any 
kind of evidence that would hold up in court.”135 

Warde added, “It is a bureaucratic and political ploy 
used by government agencies. With those charities 
there would be quotes by so-called ‘experts on ter-
rorism financing,’ with no knowledge of the Islamic 
world, no language or cultural skills, just sweeping 
claims—and OFAC would use this as the basis for 
its actions.”136

In the case of Al-Haramain Islamic Foundation-USA 
(AHIF), a federal court in Portland, Oregon, found 
that the record OFAC proposed to rely on in desig-
nating the charity were “press releases and news-
paper articles,” and “[m]any of the documents did 
not refer to AHIF-Oregon by name.”137 According to 
the court, the evidence to be used for designation 
totaled about 260 pages, but “contained many doc-
uments seemingly unrelated to AHIF-Oregon, and 
contained no documents that could be considered 
the ‘smoking gun.’”138

In designating Benevolence International Founda-
tion (BIF) and Global Relief Foundation (GRF), OFAC 
relied on newspaper articles and other evidence 

Independent U.S. government review, 
legal proceedings, and foreign 
government review have revealed 
that the evidence used to designate 
Muslim charities has included news 
articles that in some cases do not even 
mention the charity in question, or 
intelligence that has been inaccurately 
and prejudicially translated.
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of the charges in the indictment(s), but rather are 
highly prejudicial matters suggesting guilt by asso-
ciation.”141 U.S. District Judge Suzanne B. Conlon 
said that under the rules of evidence prosecutors 
had failed to show why many of the accusations 
in the indictment should be brought to a jury. In 
dismissing the charges against BIF, Judge Con-
lon held that the prosecution had “failed to con-
nect the dots” to prove a relationship between BIF, 

Arnaout, and Osama bin Laden. Hours before the 
trial was set to begin, Arnaout pleaded guilty to one 
count of racketeering conspiracy.142 Judge Conlon 
pointed out that in the plea agreement, the govern-
ment dismissed “sensational and highly publicized 
charges of providing material support to terrorists 
and terrorist organizations.”143 Judge Conlon fur-
ther noted, “Arnaout does not stand convicted of a 
terrorism offense. Nor does the record reflect that 
he attempted, participated in, or conspired to com-
mit any act of terrorism.”144

The criminal prosecution of Holy Land Founda-
tion for Relief and Development (HLF) has exposed 
serious flaws in the evidence used to designate 

the charity, including inaccurate and misleading 
translations of documents and tape-recorded con-
versations. In July 2004, before the first criminal 
trial of HLF,145 the charity requested an investiga-
tion by the Department of Justice Inspector Gen-
eral, alleging that the designation of HLF relied on 
secret evidence that included a 54-page FBI memo 
that HLF said contained incorrect and distorted 
translations of an Israeli intelligence report.146 
An independent translating service reviewed the 
declassified evidence and cited 67 discrepancies 
or errors in translation in a single four-page FBI 
document.147 According to the Los Angeles Times, 
other translation discrepancies in the evidence 
against HLF included a translation from Arabic to 
Hebrew to English that mistakenly translated the 
statement by a foundation office manager that 
“we have no connection to Hamas,” as “charitable 
funds were ‘channeled to Hamas.’”148 

In addition, the subsequent criminal trial revealed 
serious discrepancies between the official FBI 
summary of a 1996 wiretapped conversation and 
the actual transcripts.149 The FBI surveillance 
summary contained inflammatory, anti-Semitic 
statements attributed to HLF executive director 
Shukri Abu Baker that were not contained in the 
actual verbatim transcript of the conversation.150 
Because defense attorneys had received declassi-
fied and partially redacted summaries representing 
only about 10 percent of the conversations record-
ed by the government, HLF defense attorneys filed 
requests to declassify evidence against their cli-
ents to evaluate whether additional discrepancies 
existed in the documents.151 U.S. District Judge 
Joe A. Fish denied defense motions to declassify in 
whole about ten years’ worth of surveillance tapes 
so that the defendants could review the transcripts 
for accuracy by comparing them to the tapes, or 
identify possible exculpatory information contained 
in the tapes of their own statements.152

“The lack of accountability for 
Treasury’s designations and asset 
blocking program creates uncertainty 
about the department’s progress 
and achievements. U.S. officials 
with oversight responsibilities need 
meaningful and relevant information to 
ascertain the progress, achievements, 
and weaknesses of U.S. efforts to 
designate terrorists and dismantle 
their financial networks as well as 
hold managers accountable.”
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In several cases of organizations designated by the 
Treasury Department, foreign countries reviewed 
and rejected the U.S. government’s claimed bases 
for designation, further exposing inadequacies 
of evidence used to designate organizations. For 
example, in August 2003, OFAC designated the 
U.K.-based Muslim charity Interpal an SDGT for 
allegedly supporting Hamas and pressured the 
U.K. government to designate the charity in kind. 
Because U.K. regulations afford some process to 
charities in these circumstances, the independent 
agency charged with regulating the charitable sec-
tor, the U.K. Charity Commission, conducted its 
own investigation and concluded there was no evi-
dence of wrongdoing.153 

The Charity Commission announced its scrutiny 
of Interpal revealed “no evidence to verify allega-
tions that the charity has links to Hamas’ politi-
cal and militant activities,” adding “[t]he American 
authorities were unable to provide evidence to sup-
port their allegations.”154 U.S. officials produced 
only newspaper clippings to substantiate their 
claims.155 Simon Gillespie, director of operations 
at the Charity Commission, said at the time of the 
closing of their inquiry, “As the independent charity 
regulator it is our duty to look into serious allega-
tions about charities’ link to terrorism. At the same 
time, we must have sufficient evidence to warrant 
an inquiry continuing.”156 The Charity Commission 
had investigated Interpal in 1996 because of simi-
lar allegations, and similarly found no evidence to 
support the allegations, concluding at the time that 
the charity was a “well-run organization.”157 The 
chairman of Interpal’s trustees, Ibrahim Hewitt, 
told the U.K. Daily Telegraph, “it is disappointing 
that such unsubstantiated allegations can be made 
so flippantly.”158 The Charity Commission conclud-
ed a third investigation into Interpal in February 
2009, again clearing the charity of all accusations 
and concluding that the charity has committed no 
wrongdoing.159 

In another case, foreign government review of an 
OFAC action revealed the weaknesses in evidence 
used to freeze an organization’s assets and proved 
especially embarrassing. In December 2001, OFAC 
froze the assets of numerous U.S. and overseas 
branches of Al-Barakaat, a money remittance 
agency used by Somalis.160 Canada, Luxembourg, 
and Sweden conducted their own investigations 
of Al-Barakaat, and in all three cases the govern-
ment audit found there was no evidence support-
ing the U.S. Treasury Department’s allegations. 
Each government asked the United States for the 
secret evidence it had against Al-Barakaat, and 
all the “secret” evidence the Treasury Department 
furnished was press clippings.161 According to the 
Wall Street Journal, after the Swedish government 
questioned the U.S. government’s evidence against 
Al-Barakaat, “The Treasury sent Sweden 27 pages 
of information it said proved the case against the 
men. Twenty-three pages were news-release 
material: a packet of background documents on al 
Barakaat, including a statement by President Bush 
on al Qaeda and a transcript of a briefing led by 
Secretary of State Colin Powell.”162 

In evaluating a request for the extradition of 
the chairman of Al-Barakaat North America, 
Liban Hussein, a Canadian investigation likewise 
revealed that the Treasury Department lacked evi-
dence to justify freezing Al-Barakaat’s funds. The 
U.S. government had designated Hussein, and pur-
suant to United Nations (UN) regulations that allow 
the freezing of the assets of individuals and orga-
nizations who support terrorist organizations, the 
Canadian government had frozen Hussein’s assets. 
Subsequently, after a “full and thorough investi-
gation” of Hussein, the Canadian Department of 
Justice concluded that “there are no reasonable 
grounds to believe Mr. Hussein is connected to any 
terrorist activities.”163 A Canadian Justice Ministry 
spokesman explained, “We looked at the evidence 
and then it became clear there was no evidence.”164
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e.	 Poor Record in Material 
Support Prosecutions

The federal government’s track record in materi-
al support prosecutions is poor, and data suggests 
that insufficient evidence is a reason. A recent 
study of material support prosecutions from Sep-
tember 2001 to July 2007 reveals an unusually high 
acquittal rate for these cases.165  The Department 
of Justice’s trial conviction rate for all felonies is 
fairly steady over the years: 80 percent in 2001, 82 
percent in 2002, 82 percent in 2003, and 80 per-
cent in 2004.166 But almost half (eight of 17) of the 
defendants charged with material support of ter-
rorism under the criminal material support stat-
ute (AEDPA § 2339B) who chose to go to trial were 
acquitted, and three others successfully moved to 
have their charges dismissed before trial.167 This 
disparity suggests that the government is over-
reaching in charging material support violations 
for behavior not reasonably linked to illegal or vio-
lent activity. 

The data is especially troubling given that the 
median sentence for a conviction at trial for mate-
rial support under the criminal material support 
statute (AEDPA § 2339B) is 84 months longer than 
for a guilty plea to the same offense.168 That those 
defendants who risk the additional 84 months in 
prison are acquitted in almost half of the cases 
raises a disturbing question of whether the gov-
ernment is using the draconian sentences provid-
ed in this Patriot Act-enhanced statute to compel 
plea bargains where the evidence might not sup-
port conviction at trial. Of the 61 defendants whose 
cases were resolved during the study period, 30 
pled guilty to material support and another 11 pled 
guilty to other charges.169 Only nine of the remain-
ing 20 were convicted.170

A 2007 Department of Justice Office of Inspector 
General report demonstrates that many terrorism-
related cases result in charges on immigration vio-
lations, minor crimes, or other crimes unrelated 

to terrorism.171 For instance, after the closure of 
Illinois-based Muslim charity Benevolence Inter-
national Foundation (BIF) in December 2001, the 
government accused its director, Enaam Arnaout, 
of operating the charity as a financial front to sup-
port al-Qaeda and other groups engaged in armed 
violence overseas.172 Four months later, the gov-
ernment indicted Arnaout on charges of perjury, 
and prosecutors later brought new perjury charges 
when a federal judge dismissed the original charg-
es. In October 2002, ten months after the raids on 
BIF, prosecutors finally secured an indictment on 
conspiracy and racketeering charges. In February 
2003, the government dropped terrorism-related 
charges against Arnaout in exchange for a guilty 
plea on one count of racketeering conspiracy.173

Some cases against U.S.-based Muslim charities 
and their leaders or employees have revealed that 
federal authorities lacked persuasive evidence 
showing the charity funded terrorism. To date, the 
U.S. government has successfully prosecuted only 
one of the six designated U.S.-based Muslim chari-
ties on terrorism charges. 

ACLU research also demonstrated the govern-
ment’s apparent use of immigration-related 
charges to sanction charity leaders and employees 

A recent study of material support 
prosecutions from September 2001 
to July 2007 reveals an unusually 
high acquittal rate for these cases. 
This disparity suggests that the 
government is overreaching in 
charging material support violations 
for behavior not reasonably linked 
to illegal or violent activity.
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on [charges unrelated to terrorism,] for which the 
defendants could be nailed. If you look at it objec-
tively the claims of terrorism against charities are 
quite unfair.”177

In its report on terrorism financing, the 9/11 Com-
mission staff found that the government’s practice 
of bringing charges for crimes unrelated to ter-
rorism creates the perception of ethnic and reli-
gious profiling and raises constitutional concerns: 
“When terrorism charges are not possible, the gov-
ernment has brought nonterrorist criminal charg-
es against those suspected of terrorism financing. 
Such an approach, while perhaps necessary, leaves 
the government susceptible to accusations of eth-
nic or religious profiling that can undermine sup-
port in the very communities where the government 
needs it most. Moreover, ethnic or geographic gen-
eralizations, unsupported even by intelligence, can 
both divert scarce resources away from the real 
threats and violate the Constitution.”178

in the absence of evidence to indict. The charging 
of charity leaders and employees with minor immi-
gration violations when there is inadequate evi-
dence to indict raises concern because it creates 
the perception of ethnic and religious profiling. 
Furthermore, the government’s invocation of ter-
rorism in such cases taints the immigration pro-
ceedings and may result in unfair treatment. For 
example, in December 2001, the Immigration and 
Naturalization Service (INS) detained the founder 
and president of Michigan-based Muslim chari-
ty Global Relief Foundation (GRF), Rabih Haddad, 
for overstaying a student visa. After bond hearings 
that were closed to the press, Haddad’s family, and 
the public, an immigration judge denied bond and 
ordered continued detention of Haddad.174 Haddad 
was held in solitary confinement in immigration 
detention, and was finally deported after 19 months 
of detention. A London paper quoted U.S. Repre-
sentative John Conyers as stating, “The treatment 
of Rabih Haddad by the Immigration and Natural-
ization Service over the past several weeks has 
highlighted everything that is abusive and uncon-
stitutional about our government’s scapegoating of 
immigrants in the wake of the September 11 ter-
rorist attack.”175 To date, neither GRF nor any of 
its officers or staff members has been criminally 
charged, nor have they been prosecuted for any 
terrorism-related offenses. 

According to Islamic banking and finance expert 
Ibrahim Warde, “In most [criminal] cases I’ve seen 
there might be some kind of evidence of wrongdo-
ing, typically some kind of financial irregularity, but 
nothing related to terrorism. It is a bait and switch 
starting with allegations of links to terrorism 
financing, then from there it goes to broader mon-
ey-laundering issues, and in the end the individu-
als or groups get nailed for typically small financial 
irregularities.”176 Warde also noted, “In the grand 
scheme of things the government’s record has 
not been very successful. In most cases the gov-
ernment was unable to prove its case, and when it 
did it was based on the legal strategy of focusing 

“It is a bait and switch starting with 
allegations of links to terrorism 
financing, then from there it goes to 
broader money-laundering issues, 
and in the end the individuals or 
groups get nailed for typically 
small financial irregularities.”
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Case Study:  Global Relief Foundation:  
Use of Immigration Charges in Absence of Evidence to Indict

Founded in 1992 and headquartered in Illinois, the Global Relief Foundation (GRF) was one of the 
largest non-profit Muslim charities in the U.S., funding humanitarian aid programs in over 20 coun-
tries throughout the world.179 In December 2001 federal agents raided GRF’s offices and the char-
ity’s assets were seized pursuant to an OFAC blocking order pending investigation. To this day, 
neither GRF nor any of its officers or staff members has been criminally charged, nor have they 
been prosecuted for any terrorism-related offenses. Nonetheless, the designation and accusations 
have had devastating effects, particularly for GRF founder and president, Rabih Haddad. Haddad’s 
case raises concern because his immigration hearings were closed to the public and press, and 
decisions regarding Haddad’s detention and the merits of his asylum claim were apparently unfairly 
affected by the government’s claims that Haddad was a threat to national security. The mere invo-
cation of terrorism by the government tainted the immigration proceedings in Haddad’s case.

Haddad was arrested the day of the December 2001 raids on charges of overstaying his visa.180 At 
the time, his visa was expired and he was in the process of applying for permanent residency.181 
Haddad’s bond hearing was held on December 19, 2001 and was closed to the public at the last 
minute.182 Following that closed hearing, Judge Hacker denied bail and ordered Haddad detained.183 
While Haddad remained detained, frequently in solitary confinement for 23 hours a day, he, sev-
eral newspapers, and U.S. Representative John Conyers challenged the closure of the hearing.184 
Haddad prevailed in the U.S. District Court for the Eastern District of Michigan in April 2002, and 
the decision was affirmed three months later in August 2002.185 In announcing the decision of the 
three-judge panel of the U.S. Court of Appeals for the Sixth Circuit, Judge Damon J. Keith accused 
the government of trying to place its actions “beyond public scrutiny,” adding that “democracies die 
behind closed doors.”186

Subsequently, Haddad filed a number of motions aimed at obtaining a new bond hearing before an 
impartial judge.187 In September 2002, his motion was granted, and the U.S. District Court for the 
Eastern District of Michigan ordered the government to either release Haddad from detention or 
hold a new detention hearing open to the public and before a new immigration judge. Meanwhile, 
his removal hearing, originally scheduled for August 2002, was repeatedly postponed at the gov-
ernment’s request. Despite the previous rulings ordering Haddad’s bond hearings to be open to the 
public, Haddad’s rescheduled bond hearing in October 2002 was again closed to the public.188 In 
response to an emergency motion filed by Haddad, the U.S. District Court for the Eastern District 
of Michigan ordered the Immigration Judge to provide the particular reasons for the closure to his 
attorneys.189 

Haddad’s immigration hearing to consider his request for asylum was scheduled for October 2002. 
In the middle of these proceedings, the government designated GRF an SDGT, leading critics to 
charge the timing was purposeful. On October 24, 2002, Haddad was again denied bond, and on 
November 22, 2002, he was denied asylum. In denying his request for asylum, Judge Newberry cited 
his ties to GRF and claimed that Haddad was a “danger to the U.S.”190 Haddad immediately filed an 
appeal with the Board of Immigration Appeals. After 19 months of detention, Haddad was finally 
deported in July 2003, with no notice to his family or attorney. He called his family from Amsterdam 
to tell them of the deportation. His family was deported a few weeks later.191 GRF remains inoper-
able and Haddad is prohibited from ever returning to the U.S. 
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f.	 Public Naming of Unindicted 
Co-conspirators

In its prosecution of the Texas-based Holy Land 
Foundation for Relief and Development (HLF), 
the Department of Justice took the extraordinary 
step of publicly filing a list naming 246 individu-
als and organizations as “unindicted co-conspira-
tors” (UCCs) in an attachment to a pre-trial brief 
(UCC list). Government lawyers named individuals, 
including past associates of HLF, and some of the 
country’s largest, mainstream Muslim organiza-
tions as unindicted co-conspirators in the criminal 
case alleging that HLF provided material sup-
port for Hamas. Government lawyers made these 
inflammatory charges against a number of individ-
uals and organizations that have not been charged 
with any crime, without affording the named indi-
viduals and groups the ability to defend themselves 
or clear their names. By branding these individuals 
and organizations with the “terrorism” label, the 
government unfairly and irreparably damaged the 
reputation of mainstream Muslim organizations 
and many of the named individuals.

Among others, government lawyers publicly identi-
fied as co-conspirators the Islamic Society of North 
America (ISNA), America’s largest mainstream 
Muslim community-based organization; the North 
American Islamic Trust (NAIT), a charitable trust 
that holds title to religious properties and facili-
tates the ability of American Muslims to practice 
their faith; and the Coalition on American-Islamic 
Relations (CAIR), America’s largest Islamic civil lib-
erties group. In June 2008, the ACLU filed a motion 
on behalf of ISNA and NAIT, in federal court, asking 
the court to declare the government’s public nam-
ing of ISNA and NAIT as unindicted co-conspirators 
to be a violation of their Fifth Amendment rights; 
to order the expunging of the organizations’ names 
from any public record filed or issued by the gov-
ernment that identifies these groups as unindicted 
co-conspirators; and to block the government from 
labeling ISNA and NAIT this way in the future with-
out specific permission from the court. CAIR filed a 

similar motion asking the court to strike the orga-
nization’s name from the UCC list.192 At the time of 
this writing, the motions had not yet been decided.

In its brief on behalf of ISNA and NAIT, the ACLU 
noted that the government has conceded it had 
absolutely no evidence to show that either ISNA 
or NAIT had engaged in a criminal conspiracy. The 
lead prosecutor in the HLF case told lawyers for 
the two organizations “that ISNA and NAIT were 
not subjects or targets in the HLF prosecution or 
in any other pending investigation.”193 The prose-

cutor also acknowledged that the public labeling 
was simply a “legal tactic” intended to allow the 
government to introduce hearsay evidence against 
HLF later at trial. The Department of Justice’s U.S. 
Attorneys’ Manual instructs U.S. Attorneys not to 
name unindicted co-conspirators in indictments 
and directs U.S. Attorneys to avoid publicly naming 
unindicted co-conspirators.194 

Michael Kinnamon, Secretary General of the 
National Council of Churches, said in a statement, 
“Without the opportunity to defend themselves, 
ISNA has been presented to the public as guilty 
until proven innocent: a violation of their Fifth 
Amendment rights.  The label of ‘co-conspirator’ is 
damaging to the excellent reputation of ISNA and 
those who collaborate with them to build a better 
America.”195 In another statement criticizing the 
naming of ISNA as an unindicted co-conspirator, 

By branding individuals and 
organizations with the “terrorism” 
label, the government unfairly and 
irreparably damaged the reputation 
of mainstream Muslim organizations 
and many of the individuals named 
unindicted co-conspirators.
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in Texas told the ACLU, “When the government 
made the list of unindicted co-conspirators, includ-
ing NAIT and ISNA, it really created fear, because 
these are mainstream organizations, umbrella 
organizations. People view these as mainstream, 
liberal groups, and they see those being target-
ed.”199 He added, “Every association with NAIT and 
ISNA is [considered] bad because they are on the 
UCC list. Number one, we are talking about suspi-
cion and perception…. People fear that if the gov-
ernment wins the HLF case, it will then go after 
NAIT. Guilt by association, other than the McCarthy 
era, it is something that is not supposed to happen 
in this country.”200

According to the president of the Dallas-Fort Worth 
chapter of CAIR, contributions to the CAIR chap-
ter have dropped as a result of the naming of CAIR 
as an unindicted co-conspirator. He explained that 
the naming of CAIR as an unindicted co-conspira-
tor has had far-reaching implications for the local 
chapter: “Contributions to CAIR have gone down, 
so we can hire fewer people, can run fewer activi-
ties. People are afraid to come to events. Mosques 
are also hesitant to open the doors to us, to the 
organization. In Richardson the mosque doesn’t 
even want the administration of CAIR to come and 
pray there, because of fear…. People don’t want to 
serve on the board. They say they support us and 
want to help, but they don’t want to be named as 
a member of the board. People don’t want a letter 
or newsletter from CAIR coming to their house—
they don’t want their name on the mailings.”201 In 
addition, a coalition of Muslim groups announced 

the Union for Reform Judaism noted, “This charge 
includes no accusation of wrongdoing by ISNA, 
yet it nonetheless has a clear connotation of guilt 
which could greatly hurt the organization in its 
work to advance the cause of justice in our coun-
try…. Because ISNA is one of the nation’s largest 
Muslim umbrella organizations, the charge is also 
damaging, and has a chilling effect on, the entire 
American Muslim community.”196 

In interviews with the ACLU, American Muslims 
repeatedly pointed to the UCC list as a deeply prob-
lematic smearing of the nation’s largest, main-
stream Muslim organizations. By connecting these 
organizations with a criminal terrorism case, and 
by publicly linking the organizations and individu-
als with groups such as the Muslim Brotherhood, 
the UCC list smeared these mainstream organiza-
tions. One Muslim-American Texan told the ACLU, 

The UCC list listed everybody and their moth-
er. Look at the list: it has the top jihadis, most 
extreme people, but also non-political, non-
violent Muslims. It includes CAIR, which does 
advocacy on behalf of Muslims; ISNA, which is 
the oldest Muslim organization and the Mus-
lim educational organization in this country; 
and NAIT, which is a trust that holds the deeds 
of mosques, billions of dollars. By listing these 
groups, you are taking my association, my edu-
cation, my trust. What it says is I don’t want you 
to have any advocacy, any education, or to own 
anything.197

According to one community activist in Texas, “The 
UCC list is a nuclear bomb, public relations-wise. In 
the cases of CAIR, NAIT, and ISNA, the media, Con-
gress, and all their adversaries in the blogospheres 
refer to them as unindicted co-conspirators.”198 

Many Muslims told the ACLU that the release of the 
UCC list has added to the climate of fear among 
American Muslims and their apprehensions that 
the U.S. government has a policy of imposing guilt 
on Muslims by association. One American Muslim 

In interviews with the ACLU, American 
Muslims repeatedly pointed to the 
UCC list as a deeply problematic 
smearing of the nation’s largest, 
mainstream Muslim organizations.
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in March 2009 that it believed the FBI’s recent deci-
sion to sever ties with CAIR pending the resolution 
of unspecified “issues” stemmed from the desig-
nation of CAIR as an unindicted co-conspirator.202

Individuals named unindicted co-conspirators in 
the HLF case reported experiencing trouble getting 
jobs, and in one case a divorced man’s custody and 
visitation with his children was being reviewed in 
family court partly on account of his naming as an 
unindicted co-conspirator. One individual named 
an unindicted co-conspirator in the HLF case said, 
“I was unemployed for one full year. I was judged 
personally. I sent so many resumes…. I have 
applied for jobs, and several times I talked to them 
and afterward they don’t even give me a call back. 
I bet they do a background check. This devastat-
ed me financially.”203 Another individual labeled an 
unindicted co-conspirator in the HLF case told the 
ACLU she similarly encounters employment diffi-
culties because of being named an unindicted co-
conspirator: “I can’t get another job in this country. 
A headhunter told me that she saw my name [on 
the UCC list] on the internet and she dropped me. 
I get to the final third round of job interviews and 
then they drop me. Because of my name I can’t get 
a job, because now part of your due diligence you 
scan the internet before hiring.”204 

Another individual listed as an unindicted co-con-
spirator in the HLF case told the ACLU, “I live in fear 
to this day—this changed my life, and my family’s 
life, and my kids’ lives. It is an everyday agony; we 
have to face the unknown, every day asking ‘what’s 
next?’”205 He said of being named to the UCC list, “I 
am in shock. I don’t know what that means. I have 
no idea what my rights are, what I am accused of, 
what is my crime.”206 

g.	 Charities Held Liable for 
Damages in Unrelated Foreign 
Terrorism Lawsuits

The charitable assets of designated Muslim chari-
ties have become targets of lawsuits for damages 
in unrelated foreign terrorism cases. In a tangen-
tial lawsuit seeking to hold the Holy Land Founda-
tion for Relief and Development (HLF) accountable 
for alleged terrorist acts committed by Hamas, the 
district court relied in part on the designation of 
HLF in holding the charity liable for damages.207 In 
2004, the U.S. District Court for the Northern Dis-
trict of Illinois ordered HLF, along with a number of 
other Muslim groups and individuals, to pay $156 
million to the parents of David Boim, an American-
Israeli teenager who was killed in a Hamas attack 
in the West Bank in 1996.208 

In finding the organizations liable for “aiding and 
abetting” Hamas, the district court relied on the 
OFAC designation of HLF and the U.S. Court of 
Appeals for the D.C. Circuit’s affirmation of the des-
ignation.209 The 2004 ruling preceded the 2007 and 
2008 criminal trials of HLF, as well as its Novem-
ber 2008 conviction on charges of providing mate-
rial support for terrorism (detailed in section V of 
this report). Moreover, the district court relieved 
the Boims, the plaintiffs, of the burden of showing 
that the defendants’ actions were a cause in fact of 
the killing, holding that the “incontrovertible” evi-
dence the federal court reviewing the OFAC des-
ignation used to determine that HLF had funded, 
directly or indirectly, Hamas, was enough to hold 
them accountable.210 Notably, the district court did 
not find any direct ties between HLF and Hamas.

The district court also relied heavily on the Trea-
sury Department’s allegations in designating 
HLF, and allowed otherwise inadmissible hear-
say evidence. Because the district court imposed 
no requirement on the Boims to show any illegal 
intent, the case generated fear among humanitar-
ian nonprofits that the district court’s decision may 
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open charitable nonprofits to long-reaching liabil-
ity based on indirect ties, rather than on evidence 
of illegal intent.

The U.S. Court of Appeals for the Seventh Circuit 
subsequently set aside the judgment award in 
December 2007, noting “Belief, assumption, and 
speculation are no substitutes for evidence in a 
court of law. However the plaintiffs might estab-
lish a line of proof connecting the defendants with 
the murder of David Boim, the law demands that 
they demonstrate such a nexus before any defen-
dant may be held liable for David’s death. We must 
resist the temptation to gloss over error, admit 
spurious evidence, and assume facts not adequate-
ly proved simply to side with the face of innocence 
and against the face of terrorism.”211 In the three-
judge panel decision, the court emphasized that in 
determining whether or not HLF could be held lia-

ble for the death, the plaintiffs bore the burden of 
proving that HLF had intended the funds to lead to 
terrorist acts. While reaffirming the designation, it 
noted that the criteria for designation under E.O. 
13224 were far broader than those in determining 
liability for a criminal act: 

Nothing that this court, the district judge, or a 
jury might say in this case would affect HLF’s 
designation as an SDT or SDGT or confine the 
government’s ability to rely on that designation 
in the future. The validity of the designation is 
not at stake here. Instead, this suit looks back-
ward to determine whether HLF knowingly 
and intentionally supported Hamas’s terrorist 

activities in a way that had some causal con-
nection with David’s murder, which occurred 
before HLF was even designated an SDT and 
SDGT.212

After rehearing the case, on December 3, 2008, the 
full (en banc) U.S. Court of Appeals for the Seventh 
Circuit reversed the three-panel December 2007 
decision with respect to HLF and remanded to 
the district court for further proceedings to deter-
mine HLF’s liability.213 The full court overturned the 
three-panel ruling, finding that victim-of-terror-
ism plaintiffs in civil damages suits do not have to 
show that HLF had intended the funds to lead to 
terrorist acts nor do they have to show a causal link 
between the aid provided and the terrorist activity, 
but merely must prove that HLF provided materi-
al support to Hamas, “knowing the organization’s 
character.”214 The new decision finds that parties 
that contribute to groups that commit terrorist acts 
can be held liable for damages notwithstanding a 
lack of intent by the donor or the materiality of the 
contribution.215 

Arguing that the majority had “eliminated…the 
basic tort requirement that causation be proven,” 
dissenting Judge Ilana Rovner wrote that the en 
banc court was “following a path that portends 
sweeping liability for those individuals and groups 
who give their support to the humanitarian activi-
ties and affiliates of terrorist organizations but who 
may have no intent to support terrorism and whose 
actual link to terrorism has never been evalu-
ated by a factfinder.”216 She cautioned, “Our own 
response to a threat can sometimes pose as much 
of a threat to our civil liberties and the rule of law 
as the threat itself.”217

Other suits against Muslim charities are pending, 
and some Muslim donors were aware of the Boim 
case and told the ACLU they feared that their chari-
table donations could be diverted to help pay judg-
ments in unrelated foreign terrorism lawsuits.

“Our own response to a threat 
can sometimes pose as much of a 
threat to our civil liberties and the 
rule of law as the threat itself.”
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Many American Muslim community leaders and 
members have pointed to the disproportionate 
enforcement of counterterrorism laws against Muslim 
charities as evidence of discriminatory, religion-based 
targeting of Muslims and their charitable organizations.
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The federal government’s enforcement of terror-
ism financing laws has disproportionately affect-
ed American Muslim charities. The ACLU has 
documented nine U.S.-based Muslim charities 
that have closed as a result of government action 
or investigation. These charities were located in 
Texas, Michigan, Missouri, Illinois, Oregon, Ohio, 
Massachusetts, and New York. Of nine U.S.-based 
charities whose assets have been seized by the 
Department of Treasury, seven are Muslim chari-
ties (the two non-Muslim charities are Tamil Reha-
bilitation Organization-USA and Tamil Foundation, 
U.S.-based Tamil charities that provided human-
itarian aid in Sri Lanka). To date, only three des-
ignated U.S.-based Muslim charities have faced 
criminal prosecution, only one of which has been 
convicted. Many American Muslim community 
leaders and members have pointed to the dispro-
portionate enforcement of counterterrorism laws 
against American Muslim charities as evidence of 
discriminatory, religion-based targeting of Mus-
lims and their charitable organizations. 

Six American Muslim charities have been shut 
down pursuant to designation as terrorist orga-
nizations by the Treasury Department: Al Hara-
main Islamic Foundation-USA (Oregon, SDGT-tax 
exemption revoked), Benevolence International 
Foundation (Illinois, SDGT-tax exemption revoked), 
Global Relief Foundation (Illinois, SDGT-tax exemp-
tion revoked), Holy Land Foundation for Relief and 
Development (Texas, SDGT-tax exemption revoked), 
Islamic American Relief Agency–USA (Missouri, 

SDGT-tax exemption revoked), and Goodwill Chari-
table Organization (Michigan, SDGT-tax exemption 
revoked). A seventh U.S.-based Muslim charity has 
closed due to an OFAC blocking order but still has 
not been designated over three years later: Kind-
Hearts for Charitable Humanitarian Development 
(Ohio, SDN-remains tax exempt but assets frozen). 
This charity is included on the Specially Designat-
ed Nationals and Blocked Persons (SDN) list, an 
umbrella list compiled by the OFAC that includes 
groups that had their assets blocked pending 
investigation without having been given a formal 
terrorist designation. 

In addition, at least six U.S.-based Muslim chari-
ties, including KinderUSA (Texas), Life for Relief 
and Development (Michigan), Al-Mabarrat (Michi-
gan), Child Foundation (Oregon), Help the Needy 
(New York), and Care International (Massachusetts) 
have been declared under investigation or raided. 
These charities have not been designated nor had 
their assets seized pursuant to a blocking order, 

but have suffered as a result of publicly announced 
investigations, law enforcement raids, and intru-
sive surveillance. The ACLU has documented that 
public law enforcement raids of Muslim charities 
have substantially disrupted their operation, scar-
ing off donors in the absence of indictable evidence 
of wrongdoing.

V.  
Discriminatory   
Enforcement of 
Counterterrorism Laws 
Against American 
Muslim Charities

Many American Muslim community 
leaders and members have pointed to 
the disproportionate enforcement of 
counterterrorism laws against Muslim 
charities as evidence of discriminatory, 
religion-based targeting of Muslims 
and their charitable organizations.
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a.	 Discriminatory Enforcement against 
American Muslim Charities

The vague and overbroad material support laws 
afford federal officials wide discretion in selecting 
organizations for designation and seizure of their 
assets, opening the door to discriminatory and 
arbitrary enforcement of these laws. Of nine U.S.-
based charities whose assets have been seized 
by the Department of Treasury, seven are Muslim 
charities.218 Because the Treasury Department’s 
enforcement actions against U.S.-based organi-
zations have disproportionately impacted Muslim 
charities, many in the Muslim community have 
charged that the federal government is discrimi-
natorily targeting Muslim charities.219 As a Mus-
lim community attorney pointed out to the ACLU, 
“How many Jewish or Christian charities that work 
in troubled areas are being investigated? None!”220

By a former Treasury Department official’s own 
admission, Treasury has targeted Muslims for 
enforcement of terrorism financing laws. A former 
Department of Treasury official who asked not to 
be named told the ACLU, “We are not going into 
Irish bars looking for people who support the IRA 
right now. There is a reason that we are focusing 
on the Muslim community. There is a greater pro-
portion of Muslims engaged in ethnic terror than 
other groups. Everybody knows [targeting Mus-
lim charities is] not baseless.”221 Former Assistant 
Secretary of the Treasury, Paul Craig Roberts, who 
served in the Treasury Department under Presi-
dent Ronald Reagan, observed, “I think the attack 
on the Muslim charities was just easy, it was an 
easy, soft target.”222

Beyond American Muslims’ perception of discrimi-
natory targeting of their community, it is clear that 
the federal government is unequally enforcing ter-
rorism financing laws. The federal government’s 
markedly different treatment of for-profit organiza-
tions that have clearly violated terrorism financing 
laws demonstrates that these laws are unequally 
enforced. For instance, in contrast to the treatment 
of U.S.-based Muslim charities, Chiquita Brands 
International was asked to pay a fine of $25 million 
following its payment of $1.7 million directly to two 
designated terrorist groups in Colombia between 
1997 and 2004.223 Chiquita admitted to these pay-
ments in 2003, but no criminal charges were filed 
against the organizations, its assets were never 
seized or frozen, and Chiquita continues to oper-
ate.224 In another example of contrasting treat-
ment, OFAC has never designated Halliburton nor 
frozen its assets despite the company’s conduct of 
business with Iran, a designated state sponsor of 
terrorism.225

The designation of the Texas-based Muslim char-
ity Holy Land Foundation for Relief and Develop-
ment (HLF) also raises concerns about the unequal 
treatment of the Muslim charity, which was 
charged with providing support to charity commit-
tees in the West Bank and Gaza Strip, while other 
aid organizations and agencies that have contrib-
uted to the same charity committees as HLF have 
not been designated nor indicted. Unlike Chiqui-
ta, which had directly funded two designated ter-
rorist groups, the federal government designated 
and later criminally prosecuted HLF for supporting 
non-designated charity groups.

“I think the attack on the Muslim 
charities was just easy, it was 
an easy, soft target.”
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Case Study:  Holy Land Foundation for Relief and Development:  
Criminalizing Support for Non-Designated Charities

In December 2001, the Texas-based Holy Land Foundation for Relief and Development (HLF), 
then the nation’s largest Muslim charity, was shut down when it was designated a terrorist orga-
nization. In announcing the designation, President Bush charged in a December 2001 press con-
ference that “Hamas has obtained much of the money that it pays for murder abroad right here 
in the U.S., money originally raised by the Holy Land Foundation.”226 “The Holy Land Foundation 
claims that the money it solicits goes to care for needy Palestinians in the West Bank and Gaza,” 
Bush  said. Instead, he said, the funds were “used by Hamas to support  schools and indoctri-
nate children to grow up to be suicide bombers” and to “recruit suicide bombers and to support 
their families.”227

The government never produced evidence to support President Bush’s accusations. By the time 
of the 2007 criminal trial against the charity and five of its leaders, prosecutors no longer claimed 
HLF provided direct support to Hamas or for violent acts. Nor did the U.S. government allege 

In December 2001, the Texas-based Holy Land Foundation for Relief and Development, then the nation’s largest Muslim 
charity and in operation for over a decade, was shut down when it was designated a terrorist organization. The government 
seized the charity’s assets during the Muslim holy month of Ramadan, at the height of annual Muslim charitable giving. 
(Mark Graham/New York Times)
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that HLF intended to support terrorism or that its funds were actually used for that purpose. 
Instead, prosecutors admitted all the money went to charitable aid. At trial, prosecutors charged 
HLF with providing funds to local charitable groups known as Zakat committees that delivered 
the humanitarian aid in the West Bank and Gaza Strip.228 During the trial, the government did not 
argue that the HLF directly supported terrorist groups, as the Zakat committees were not desig-
nated terrorist organizations.229 While the local charities were not themselves designated terror-
ist organizations, the government alleged that the charity committees were controlled in whole 
or part by Hamas, and distributed aid to recipients “who then associated this social outreach with 
Hamas.”230 The government nonetheless sought to impose extended criminal sentences on HLF’s 
leaders. 

As of the writing of this report, the government has not designated the Zakat committees, 
although the Treasury Department has known about these groups at least since HLF was indicted 
in 2004. At trial, defense attorneys presented documentary evidence and testimony (from a for-
mer U.S. diplomatic official) that some of the same Zakat committees HLF is charged with sup-
porting have received aid from the International Committee of the Red Cross, the U.S. Agency for 
International Development, the European Commission, and United Nations agencies including 
the United Nations Relief and Works Agency.231 Further, as a defense witness in the criminal trial 
against HLF, Edward Abington, former consul general at the U.S. Consulate General in Jerusalem 
and the State Department’s second-highest-ranking intelligence official, testified that during his 
years working in the region, when he received daily CIA briefings and personally visited each of 
the Zakat committees later named in the indictment against HLF, he never received information 
suggesting that the Zakat committees aided by HLF were controlled by Hamas. 

Other allegations that formed the bases of HLF’s designation raised further concerns of dis-
criminatory enforcement against HLF. In Senate testimony regarding the designation of HLF and 
before the criminal indictment of HLF, HLF’s defense attorney John Boyd testified that in desig-
nating HLF a terrorist organization, the Department of Treasury relied on an FBI memorandum 
that pointed to HLF’s financial support for a hospital in Jenin, in the West Bank, but it did not men-
tion that the U.S. Agency for International Development had also assisted the same hospital in 
April 2002.232 According to Boyd, the Department of Treasury also relied on HLF’s provision of aid 
to over four hundred Palestinian deportees who were stranded in southern Lebanon during the 
winter of 1992-93. But the U.S., Britain, the United Nations, the International Committee of the 
Red Cross and other countries had also provided aid to that group of refugees.

The 2007 criminal trial against HLF and five of its leaders lasted more than three months and 
involved documents and electronic surveillance gathered by federal agents over nearly 15 years, 
yet federal prosecutors were unable to gain a conviction on any of the 197 counts, and the judge 
declared a mistrial on October 22, 2007.233 The jury came to a unanimous decision acquitting one 
defendant, Mohammad El-Mezain, HLF’s original chairman and endowments director, on 31 out 
of 32 counts.234 The verdict that was initially announced acquitted one defendant, Mufid Abdulqad-
er, on all 32 charges against him, and acquitted defendant Abdulrahman Odeh on all but two of the 
32 charges against him, deadlocking on the remaining two charges.235 However, after the judge 
polled the jury, three jurors disagreed with those verdicts, and ultimately two jurors refused to 
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validate the initial verdicts for Abdulqader and Odeh.236 The jury deadlocked on charges against 
HLF and was reportedly evenly split on charges against its principal leaders, former chairman 
Ghassan Elashi and Shukri Abu-Baker, the charity’s former chief executive.237 

After the first trial, juror William Neal told the Associated Press the case against HLF “’was strung 
together with macaroni noodles. There was so little evidence.’”238 Another juror, Nanette Scrog-
gins, told the Los Angeles Times, “’I kept expecting the government to come up with something, 
and it never did…. The whole case was based on assumptions that were based on suspicions.’”239 
Observers opined that the government’s novel theory of liability for support of non-designated 
charitable groups was a reason for the failure to obtain any conviction against HLF or its leaders.240

However, on November 24, 2008, after a three-month retrial, the charity and five of its leaders 
were convicted on all 108 criminal counts, including charges of material support for terrorism. 
The retrial resulted in convictions even though prosecutors again admitted that all funds went 
to local charity committees that were never on government watch lists. On retrial, prosecutors 
dropped the charges from 197 to 108 counts of material support for terrorism, money launder-
ing, conspiracy, and tax fraud. On retrial, U.S. District Judge Jorge A. Solis admitted into evidence 
three exhibits that had been excluded as hearsay from the first HLF trial. While there was a differ-
ent judge in the retrial and some new witnesses, the prosecution and defense’s basic arguments 
were the same as in the first trial.241 Former Dallas federal prosecutor Tom Melsheimer told the 
Dallas Morning News after the convictions, “’To spend millions of dollars in time and expenses to 
prosecute people who were of no real threat to anyone, under the banner of a terrorism case, is 
a waste of precious federal resources.’”242 He added, “’I think this case proves that, with enough 
effort, the federal government can convict nearly anyone.’”243

Attorneys for HLF and the defendant leaders said they would appeal the verdicts. Defense attor-
ney Nancy Hollander, who represented Shukri Abu-Baker, told the New York Times, “Our clients 
were not even allowed to review their own statements because they were classified—statements 
that they made over the course of many years that the government wiretapped.”244 She added, 
“They were not allowed to go back and review them. There were statements from alleged co-
conspirators that included handwritten notes. Nobody knew who wrote them; nobody knew when 
they were written. There are a plethora of issues.”245 On May 27, 2009, the defendants were sen-
tenced to prison terms ranging from 15 to 65 years.246 As of the writing of this report, defense 
attorneys had filed notices of appeal for all the individual defendants, and are in the process of 
preparing the appeals.
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b.	 Disruptive Investigation or Public 
Raid of American Muslim Charities 

At least six U.S.-based Muslim charities run by 
American Muslims, including KinderUSA (Texas), 
Life for Relief and Development (Michigan), Al-
Mabarrat (Michigan), Child Foundation (Oregon),247 
Help the Needy (New York),248 and Care Inter-
national (Massachusetts) have been raided by a 
Department of Justice Joint Terrorism Task Force 
(JTTF) and in some cases declared under investi-
gation. Two of these charities, Help the Needy and 
Care International, closed after charges unrelated 
to terrorism were brought against their leaders.249 
In none of these cases has the charity been des-
ignated a terrorist organization or had its assets 
seized pursuant to a Treasury Department block-
ing order. In none of these cases has the charity 
or its leaders been indicted for or convicted of any 
terrorism-related crimes. 

ACLU research reveals that public announce-
ments of law enforcement investigations and raids 
of charities can undermine donors’ confidence in 
these charities, provoke fear among donors that 

they may be held liable for now-lawful donations 
made to these charities, tarnish these charities’ 
reputation, and substantially disrupt these chari-
ties’ operations because of media reports that 
implicitly or overtly suggest that these investiga-
tions were tied to terrorism. And yet none of these 
six charities has been indicted for any terrorism-
related crime, none has had its assets seized pur-
suant to an OFAC blocking order, and none has 
been designated a terrorist organization. In some 
of these cases federal officials clarified to charity 
leaders and attorneys that the investigations had 
nothing to do with terrorism and instead focused 
on compliance with federal statues and regula-
tions, including tax laws and Treasury regula-
tions governing transactions with foreign countries 
under embargo. 

In the case of KinderUSA, a Texas-based Muslim 
charity that provides humanitarian aid over-
seas, the Dallas U.S. Attorney’s office began con-
ducting a grand jury investigation of the group in 
November 2004 and subpoenaed business records 
of KinderUSA at that time. KinderUSA provided 
these records and fully cooperated with the grand 
jury. The grand jury took no action, no charg-
es were made, and the U.S. Attorney’s office in 
Dallas made no requests for further information. 
However, because of media reports that unac-
countably linked the investigation to terrorism, 
KinderUSA suffered substantial disruption of its 
operations. Donations dropped from $1.6 mil-
lion in 2004 to $250,000 in 2005, KinderUSA lost 
donors, all donations from mosques ended in 2004, 
and two board members resigned.250 Staff shrank 
from seven full-time employees, to one full-time 
director and one part-time employee. 251 According 
to KinderUSA’s executive director, as a result of the 
public investigation and tarnishing of the charity, 
“Many of our donors are frightened and as a con-
sequence of the government’s harassment, many 
of our donors stopped giving. Often, I see former 
donors and they feel compelled to apologize to me 
stating, ‘you have to understand.’ They are just 
afraid, period.”252 

Public announcements of investigations 
and raids of charities can undermine 
donors’ confidence, provoke fear 
among donors that they may be 
held liable for now-lawful donations 
to these charities, tarnish these 
charities’ reputation, and substantially 
disrupt these charities’ operations 
because of media reports that 
implicitly or overtly suggest that these 
investigations were tied to terrorism.
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Despite the damage caused by the public investiga-
tion of KinderUSA and despite the obvious lack of 
indictable evidence of wrongdoing, the U.S. Attor-
ney’s office has not publicly cleared the charity. 
According to KinderUSA’s executive director, “Each 
grand jury is hired for 18 months, so the November 
2004 grand jury is obviously over. The government 
could have seated another grand jury, but that 
would also be complete by now. The government 
refuses to indicate whether there was evidence to 
indict or not—nothing has happened, and the U.S. 
government hasn’t said anything. People know 
this, and because the government would never say 
we investigated this organization and found they’ve 
done nothing wrong, this keeps that fear persist-
ing. You’re always under investigation.”253 In a 
letter to the Wall Street Journal on behalf of Kinde-
rUSA, Ohio attorney John Kilroy wrote, “The con-
clusion reached by me and by my client is that the 
‘investigation,’ if you could call it that, concluded 
long ago.”254 

According to Laila al-Marayati, president of the 
board of directors of KinderUSA, “You’re always 
waiting, they can come in at a moment’s notice…. 
You never know what will happen, and there’s not a 
single thing you can do to prevent it, because they 
don’t have to show probable cause like they would 
in another case. They don’t have to show you any-
thing, plus they can use secret evidence and you 
can’t refute it. To function under that cloud, you 
can’t think about it because it would inhibit you. 
If you talk about it, it scares the donors. Wheth-
er KinderUSA will be able to recover, it’s hard to 
overcome that because the donors are fearful.”255 
KinderUSA continues to deliver nearly $1 million 
in humanitarian aid annually to needy children 
worldwide, about half of what the charity delivered 
before the investigation.256

In the case of Life for Relief and Development 
(LIFE), a Michigan-based Muslim charity that is 
known as the largest U.S.-based American Mus-
lim charity currently in operation, on September 
18, 2006, a Department of Justice Joint Terrorism 

Task Force raided its offices. The raid took place 
during the week before the month of Ramadan, 
in which LIFE ordinarily receives about 40 per-
cent of its annual cash donations. During the raid 
law enforcement officials seized several comput-
ers and nearly 200 boxes of paperwork necessary 
to LIFE’s operations.257 The government initially 
wanted LIFE to pay $100,000 to cover the costs of 
reproducing documents LIFE required to file its tax 
returns, but the fees were substantially reduced 
after judicial intervention.258 

Local media showed up at the raid and covered it 
extensively. At the time of the raid, FBI agents told 
LIFE leaders that the raid was totally unrelated to 
terrorism, and since then the charity has never 
been designated nor has OFAC issued a blocking 
order to seize the charity’s assets.259 A grand jury 
investigation from late 2007 to early 2008 resulted 
in no indictments against the charity or its lead-
ers, but rather a single indictment against a former 
employee of LIFE for alleged activities in violation 
of the Iraqi sanctions of the 1990s when he was 
not employed at LIFE and other alleged crimes 
wholly unrelated to terrorism. While federal offi-
cials maintained a week after the raid that dona-
tions to the charity remained legal, the government 
has never stated that LIFE has been cleared of 
wrongdoing.260

The public raid substantially disrupted LIFE’s oper-
ations. After the raid, Comerica Bank informed 
LIFE that it planned to terminate their seven bank 
accounts within two weeks. According to an attor-
ney representing LIFE, Shereef Akeel, Comerica’s 
action appeared to be prompted by media reports 
of the raid, since Comerica’s announcement of the 
closure of accounts the charity had held for over 
ten years occurred weeks after the raid.261 Accord-
ing to Akeel, because of Comerica’s closure of its 
accounts, “LIFE couldn’t wire monies—imagine 
trying to run humanitarian operations if you can’t 
write a check…. The bank issue crippled its opera-
tions; it didn’t die, but it crippled it.”262 Akeel told the 
ACLU that LIFE was only able to resume operations 
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because another bank agreed to hold the charity’s 
accounts, noting “that saved LIFE because without 
a bank LIFE would have been dead.”263 

LIFE’s in-state donations were substantially affect-
ed by the raid, declining about 50 to 60 percent, 
according to Akeel.264 Out-of-state donations were 
not affected as substantially, which Akeel attribut-
ed to the fact that while local media had reported 
the raid, national media outlets had not covered 
it. According to one Michigan Muslim community 
leader, the raid on LIFE “caused significant dam-
age to the point where local mosques that used to 
allow them to come in to do fundraisers no longer 
allow them to fundraise there now.”265 

The raid also frightened off some of LIFE’s employ-
ees and affected its ability to hire new staff. Akeel 
explained, “LIFE employees were quitting because 
they got scared, leaving a skeleton staff. LIFE was a 
shell of itself.”266 A former employee of LIFE told the 
ACLU that LIFE encountered difficulty in recruiting 
new employees and some members of the char-
ity’s board of directors wished to withdraw from 
their positions due to the fear caused by the raid.267 
Another former employee of LIFE told the ACLU, “It 
was so hard for us to find employees to work there; 
they don’t want to work there because the charity 
had been targeted. Everybody was scared.”268 A for-
mer LIFE employee also revealed that LIFE’s board 

of directors had considered closing down the char-
ity because of the fear the raid created, although 
the charity ultimately decided to continue operat-
ing.269 Akeel told the ACLU, “The government did 
everything short of blocking LIFE’s assets. Imag-
ine: you have no documents, no computers, your 
employees are scared, the donors are scared, and 
your banks accounts are closed.”270 

The raid has left a lingering cloud of suspicion over 
the organization, even though the Treasury Depart-
ment and law enforcement have taken no enforce-
ment actions against LIFE. According to Akeel, 
“The raid frightened the community...of course this 
affected LIFE and its reputation…. LIFE continues 
to operate, but there is this cloud that hovers over 
the organization. The raid created a climate of fear, 
like they are under suspicion.”271 The national legal 
advisor of the American-Arab Anti-Discrimination 
Committee (ADC) told the ACLU, “We don’t need 
raids—don’t come with JTTF and the media. Just 
look at LIFE: they were one of the largest provid-
ers of aid in the Middle East, and because of the 
raid they had to lay off staff members and nearly 
had to close down operations. All of a sudden they 
are tainted. That cloud is over them—donors say, ‘I 
don’t want to give to them, I’ll give to another char-
ity that hasn’t been raided.’”272 Despite the nega-
tive impact on the charity, LIFE continues to deliver 
about $15 million in humanitarian aid annually 
worldwide.

The ACLU documented similar disruptive conse-
quences in the cases of other charities that have 
been publicly declared under suspicion or raided. 
The executive director of a Muslim charity said of 
the effect of a public raid on the charity, “I cannot 
deny the impact was significant. Instead of going to 
100 mosques in America for fundraising, that was 
reduced to 30 to 40 events.”273 The executive direc-
tor of another Muslim charity, who asked that the 
ACLU not name his charity, said that since two gov-
ernment raids on the charity, 

“What sinks in, in people’s minds, is 
the experience they are witnessing.  
So even if in three years a court finds 
the charity innocent, by that time the 
charity is done, placed on a slow-death 
machine because the charity’s image 
and reputation are assassinated.”
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The government has been silent—no indict-
ments came, flat-out nothing happened. I 
would love for the government to say our char-
ity is cleared of wrongdoing. Seeing how they 
never charged us with anything, there’s noth-
ing to clear us of. To us, not putting us on a list 
is clearing us, but there is a perception in the 
community that our charity has always had 
the raid hanging over its head. The community 
is fearful of everything. It saddens me to say, 
when the FBI investigates and conducts a raid 
and it’s on the news, in the community’s mind 
that’s it, we’ve been tried and convicted.274 

The regional director of the ADC of Michigan, Imad 
Hamad, said, “What sinks in, in people’s minds, is 
the experience they are witnessing. So even if in 
three years a court finds the charity innocent, by 
that time the charity is done, placed on a slow-
death machine because the charity’s image and 
reputation are assassinated.”275

The government’s refusal to reassure donors that 
donations made in good faith to charities that have 
been raided but not closed (as detailed in section 
VI of this report) compounds the chilling effect on 
would-be donors to these charities. According to 
Imad Hamad, “Life for Relief and Development was 
raided and has been under investigation for two 
years. It is still functioning, and when we ask the 
government if it is legal and safe to give to LIFE, 
they say ‘it is up to you, ask your attorney.’ Who is 
going to tell us the law: the attorney or the govern-
ment?”276 One donor explained, 

I personally haven’t donated to LIFE because 
they were raided, though I did donate in the 
past. It does affect me as a donor when a char-
ity is raided, because of the appearance: the 
government raided the charity and it seems 
unsafe to donate. Number one, there are other 
organizations that aren’t under this cloud, so I 
think it is safer [to donate to these other chari-
ties]. My understanding is there is something 

that changed in the law, that the government 
can come back and hold the donor responsible 
[for his donations], so I am being vigilant.277 

Another donor similarly stopped donating to any 
charities that have been raided: “I have not donat-
ed to LIFE and the other charities that have been 
raided, since these reports of raids have come 
out, because I cannot say for sure that they are not 
being investigated. If I will be dragged into the pic-
ture, why should I be involved with it?”278

Directors of Muslim charities and Muslim com-
munity leaders emphasized in interviews with the 
ACLU that there are alternatives to public raids of 
charities that achieve the same goals as the raids, 
without the damaging “shock and awe” of the pub-
lic raids.279 Akeel argued that instead of conducting 
a public raid, “there were alternative actions [the 
government] could have adopted. They could have 
knocked on the door and worked with the charity 
to resolve concerns.”280 A Muslim community lead-
er in Michigan similarly told the ACLU, “Instead of 
these public raids, they can work with charities. 
There is a better way than having the counterter-
rorism Task Force raid the charity with guns drawn, 
and with the media ‘happening’ to show up.”281
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“Our whole community was approached by 
the FBI about our donations. They’ve intimidated 
our whole community. They’ve been asking 
about every single Muslim charity. Everyone is 
aware of this. People aren’t giving as much as 
they should be giving, because of this.”
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VI.  
Intimidation of 
Muslim Donors by 
Law Enforcement

Federal law enforcement is engaging in practices 
that intimidate Muslim donors and create a climate 
of fear that chills American Muslims’ free and full 
exercise of their religion through charitable giv-
ing. Many donors reported to the ACLU that the 
FBI has targeted major donors to Muslim chari-
ties for interviews about their charitable donations 
and knowledge of Muslim charities’ activities local-
ly and nationally. Furthermore, donors have been 
subpoenaed to testify in more than one charity-
related grand jury investigation, further contribut-
ing to the community’s fear. 

In addition, numerous Muslim community leaders 
and Muslim donors told the ACLU that federal and 
local law enforcement and Treasury Department 
officials’ refusal to reassure donors that they will 
not retroactively be held liable for donations com-
pounds donors’ fear of making charitable dona-
tions. Moreover, many interviewees reported that 
they believe that federal and local law enforce-
ment has approached community members about 
serving as informants in their mosques to monitor 
donations there. Several interviewees confirmed 
they had been approached in this manner, and 
while it is impossible for the ACLU to assess the 
extent of this practice, community members’ per-
ception that this is happening on a large scale con-
tributes to the climate of fear that chills Muslims’ 
charitable giving. 

a.	 Law Enforcement Interviews 
of Muslim Donors

You are asking why I give this money, but this 
charity is licensed and I ask, why not?

—Farid N., Dearborn, Michigan282

The ACLU received reports of FBI interviews of 
donors to both currently operating and now-
defunct Muslim charities, including Life for Relief 
and Development (LIFE), Holy Land Foundation 
for Relief and Development (HLF), Islamic Amer-
ican Relief Association-USA (IARA), Global Relief 
Foundation, Benevolence International Founda-
tion, and Help the Needy. The ACLU has docu-
mented reports of law enforcement targeting of 
Muslim donors in Texas, Michigan, New York, Vir-
ginia, Florida, Louisiana, California, Minnesota, 
Missouri, and Wisconsin for “voluntary” interviews. 
In these interviews, FBI agents asked donors about 
donations made to these charities before the gov-
ernment took any disruptive action against them. 
Muslim donors described these interviews as coer-
cive, intrusive, and intimidating; many character-
ized the interviews as harassment.

While the ACLU is unable to estimate the extent of 
FBI interviews of Muslim donors about their char-
itable donations, the cases we have documented 
raise cause for concern about the suspicionless 
profiling of Muslim donors and the correspond-
ing chilling effect the FBI’s actions have on Muslim 
donors.

One fear Muslim donors expressed to the ACLU 
is that federal and local law enforcement have 
obtained donor lists to Muslim charities and are 
using these donor lists to target Muslim donors 
for FBI interviews. The U.S. Senate Committee on 
Finance conducted a high-profile investigation of 
terrorism financing that concluded in November 
2005. As part of the inquiry, which lasted near-
ly two years, the Committee reviewed financial 
records given to the Internal Revenue Service (IRS), 



70       Blocking Faith, Freezing Charity

American Civil Liberties Union

including donor lists of two dozen Muslim chari-
ties.283 In addition, LIFE attorney Shereef Akeel 
told the ACLU that federal agents took the char-
ity’s donor lists during or following a raid of its 
offices.284 LIFE, which remains legally operating 
and has never been charged with any crimes, was 
not a part of the U.S. Senate Finance Committee 
investigation.

The ACLU received reports of FBI interviews of at 
least 60 Muslim donors in 2005 and 2006 in the 
Flint, Michigan, area alone. According to a lawyer 
who represented Muslim donors interviewed by 
the FBI about their donations, FBI agents inter-
viewed about 60 Muslim donors in the Flint, Michi-
gan, area about their charitable donations in what 
appeared to be a coordinated initiative.285 Accord-
ing to the lawyer, who represented seven or eight 
Muslim donors interviewed as part of that group, 
“Federal agents came to all seven or eight donors 
at about the same time. They came two years in a 
row, on the eve of Ramadan. They had two agents 
at each donor’s medical office and two agents vis-
iting each donor’s wife at their house at the same 
time.”286 The lawyer added, “These seven or eight 
donors were all of Arab Muslim background, and 
the one distinction with these guys is that they are 
very religious and they take their Zakat very seri-
ously.”287 According to the donors’ attorney, FBI 
agents asked the donors about their charitable 
donations to IARA and other Muslim charities, and 

asked questions such as “’Is this your check?’ ‘Why 
did you give it?’ ‘What was the pretense?’”288 The 
questions covered donation checks written as long 
ago as 1995. 

The ACLU received additional reports that in 2005, 
federal agents questioned Muslim donors in Mich-
igan who had made sizeable donations to LIFE, 
Islamic Relief, and Mercy USA, all legally operating 
Muslim charities.289 

The Los Angeles Times reported in April 2009 that 
Muslim donors in California have also complained 
of FBI interrogations about their donations.290 At 
one Los Angeles-area mosque, FBI agents inter-
rogated nearly every donor about their charita-
ble contributions, asking why they were donating 
and who was receiving their money. According to a 
Muslim community leader in Anaheim, the mosque 
subsequently experienced a steep decline in dona-
tions.291 The Wall Street Journal reported in July 
2006 about an FBI interview of an American Muslim 
in Sacramento, California, regarding his charitable 
donations to Muslim charities and his mosque, as 
part of a nationwide FBI effort to interview donors 
to Muslim charities.292

The executive director of a Muslim charity reported 
to the ACLU that donors complained of a “harass-
ment campaign” in which the FBI had approached 
them and asked why they were giving to the char-
ity.293 According to the charity’s director, at least 30 
Muslim donors to the charity reported to him that 
the FBI had approached them at their workplaces 
and homes for “voluntary” interviews in 2007 about 
their charitable donations.294 These donors were 
located in Michigan, California, Florida, and Wis-
consin, and included about 10 Muslim donors in 
Ann Arbor, Michigan, alone.295 The charity’s direc-
tor concluded, “The government is changing their 
strategy—instead of closing down the charity, they 
say ‘okay, you can keep functioning,’ but in the 
meantime they harass the donors. They want us to 
be crippled and die out after a while.”296 

“Federal agents came to all seven or 
eight donors at about the same time. 
They came two years in a row, on the 
eve of Ramadan. They had two agents 
at each donor’s medical office and 
two agents visiting each donor’s wife 
at their house at the same time.”
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The ACLU also received reports that many HLF 
donors in Texas and elsewhere were questioned 
by law enforcement about their donations, but the 
ACLU has not been able to determine the number 
of donors interviewed nor the precise time period 
when these interviews occurred.297 One Texan donor 
told the ACLU, “Some people who have donated 
large amounts of money, people who gave with 
credit cards or checks bearing their name, have 
been investigated by the FBI. They have been ques-
tioned, and in some cases threatened with having 
their passports confiscated or denied.”298 Accord-
ing to the executive director of a Muslim charity in 
Texas, “Our donors are concerned because all the 
HLF donors are being harassed when they come 
back into the country, and some of the big donors 
to HLF were harassed by the FBI.”299 

In Missouri, after IARA was raided in 2004, the 
FBI contacted many of the charity’s donors, using 
donor lists confiscated during a raid on the char-
ity’s offices.300

In February 2003, as part of the federal investi-
gation into the New York-based and now-defunct 
Help the Needy, law enforcement agents ques-
tioned 150 Muslim families in Syracuse, New York, 
who had donated to the Muslim charity.301 Accord-
ing to reports received by the New York Civil Lib-
erties Union and local media, law enforcement 
agents asked donors about their charitable dona-
tions, religious beliefs and practices, and their 
attendance at religious worship services, creating 
fear among the Muslim community.302 The inter-
views occurred on February 26, 2003, the same 
day of the arrest of Help the Needy founder Rafil 
Dhafir and three other Muslim men on charges of 
violating the U.S. sanctions against Iraq.303 In a rul-
ing in a case challenging expanded surveillance 
provisions of the USA PATRIOT Act, a federal court 
described how one Help the Needy donor, Magda 
Bayoumi, was interviewed by two FBI agents at her 
home because of her donations to the charity.304

A Muslim community attorney in Michigan who has 
provided legal advice to Muslim donors told the 
ACLU that the FBI practice of interviewing Mus-
lim donors has a direct chilling effect on Muslim 
donors’ ability to give Zakat. He explained, “The FBI 
go to donors’ work and ask ‘why do you give money 
to this charity, what do you know about this charity, 
how much do you give?’ Donors get the idea that 
giving this money is giving him a headache; the 
government makes the donor feel like he has done 
something wrong, like he shouldn’t donate, and so 
the government is discouraging people from giving 
Zakat.”305 He added, “I have people asking me all 
the time, ‘Should I donate, will I get in any trouble 
if I donate?’ I tell people they should give, but that 
doesn’t mean the government isn’t going to knock 
on your door and ask you about your donations.”306 
According to another Michigan-based attorney who 
has received requests for legal advice from Mus-
lim donors about their charitable giving, “There is 
a cast of suspicion on some donors. Donors would 
call me and say, ‘Hey, I got a call from the govern-
ment,’ and ask ‘Can I continue to donate?’”307 

According to a lawyer who represented Mus-
lim donors interviewed by the FBI two years con-
secutively, “It was very obvious to me the second 
time [the FBI] came [to my clients] it was to say, ‘If 
you keep giving, we’ll keep coming back at you.’ I 
thought it was a move to intimidate, and every one 
of my clients felt that way…. Everyone had the same 
conclusion, which was this was an investigation 
to make sure people are intimidated and scared, 
to cut off funding to Muslim children abroad.”308  
According to the lawyer, “Everybody became aware 
that my clients were targeted, and it caused a lot of 
alarm. It had a lot of people taking the attitude that 
we don’t want to take on any trouble, so we won’t 
donate, or they started donating exclusively in the 
United States.”309 

A former employee of LIFE told us, “The FBI went 
to some donors and asked them those ‘innocent’ 
questions, like ‘Did you give to LIFE?’ and ‘How 
much did you give?’ They just want to intimidate 
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donors. The message is no one should give to LIFE, 
we are watching them and we are watching you. So 
donors are intimidated.”310

One donor whose father was questioned by FBI 
about his donations told the ACLU:

Our whole community was approached by the 
FBI about our donations. They’ve intimidated 
our whole community. The FBI said that for 
every donation over $50,000 they wanted to 
talk to the donors. Our community is primar-
ily Syrian physicians and there’s a certain per-
centage you have to give [as Zakat], so it is in 
large amounts. In our community, I would say 
about 40 or 50 physicians were approached 
by the FBI. They were investigating donations 
to LIFE, HLF, IARA, Islamic Relief, and I think 
Care [International] too. They’ve been asking 
about every single Muslim charity. Everyone is 
aware of this. People aren’t giving as much as 
they should be giving, because of this. I’m sure 
the amount our community is giving has gone 
down a lot.311

A donor in Texas told the ACLU that his fear to 
donate “is because they have hit and gone after 
the major donors to those charity organizations 
like HLF and others. It has been the policy of the 
government to go fishing after the big donors. For 
donations of $5,000 the FBI comes knocking on 
their door.”312

According to the regional director of the American-
Arab Anti-Discrimination Committee (ADC) of Mich-
igan, “Most of the donors who were approached by 
the FBI were donors who donate big amounts, or 
to multiple charities. The FBI knows that if they 
go to a prominent donor, a doctor, to his clinic or 
house, the effect is that donor is shaken, and it has 
a chilling effect. It is all about the message. The 
FBI usually approaches donors at their place of 
employment, and you can imagine the effect.”313 He 
added, “Many donors were visited and questioned 

about their donations, so lots of people saw that 
because of their donations people ended up on a 
list and it caused them to be scared.”314

In addition to FBI interviews of donors at their work-
places and homes, the ACLU received reports of 
subpoenas of donors to Muslim charities to testify 
in grand juries, further contributing to the climate 
of fear among Muslim donors.315 At least one donor 

to LIFE was subpoenaed for a 2007-2008 grand jury 
proceeding in Michigan, and a question reported-
ly raised during the grand jury proceeding was the 
identity of the charity’s major donors.316 Muslim 
donors also were subpoenaed to testify in a grand 
jury in Missouri apparently focused on IARA.317 The 
ACLU also received reports that a donor in Louisi-
ana was subpoenaed for a grand jury because of a 
donation she gave to HLF during the last days of 
Ramadan.

Furthermore, the ACLU received reports from U.S. 
citizen and lawful permanent resident Muslims 
about intrusive questioning by Customs and Bor-
der Patrol agents about their charitable donations 
upon return home after overseas travel. One donor 
told the ACLU, 

I was a donor to HLF, LIFE, Islamic Relief. All 
of them were active and came to my mosque, 
and I donated…. Since 2001, each time I travel 

“Our whole community was approached 
by the FBI about our donations. They’ve 
intimidated our whole community. 
They’ve been asking about every single 
Muslim charity. Everyone is aware of 
this. People aren’t giving as much as 
they should be giving, because of this.”
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overseas, about two to three times a year, when 
I come back to the U.S.A. I am stopped, pulled 
from the plane, and asked questions for two 
to three hours by Customs and Border Patrol 
agents. Ninety percent of the questions are 
about money; donations are a big part of the 
questions. They ask, “What organizations come 
to the Islamic Center [mosque] for donations, 
who do you give donations to?”318

Dawud Walid, the Executive Director of the Mich-
igan office of the Council on American Islamic 
Relations (CAIR), a Muslim advocacy organization, 
told us, “I know of a couple of cases of donors to 
our organization being asked about donations to 
CAIR.”319 Walid added, in one case, “A Pakistani 
gentleman gave not a large donation, a $2,000 
donation, and when he came back into the country 
he was detained by Customs and asked about his 
donation; they asked him if he knew what kind of 
organization CAIR is. That donor has not given us a 
single donation since then.”320

In an April 2009 report, advocacy group Muslim 
Advocates documented U.S. Department of Home-
land Security Customs and Border Protection 
agents’ pervasive practice of questioning Muslim 
travelers returning home after overseas travel, 
including detailed questioning focusing on charita-
ble giving.321 Muslim travelers reported to Muslim 
Advocates that Customs and Border Patrol agents 
asked detailed questions about their charitable 
contributions, the charities they support, where 
the Muslim charities they support obtain funding, 
and their activities on behalf of lawful U.S.-based 
charitable organizations.

b.	 Arrests, Prosecutions, and Public 
Smearing of Muslim Donors

ACLU research reveals awareness among Ameri-
can Muslims that some Muslim donors have been 
arrested, prosecuted, or suffered public allegations 
of supporting terrorism because of their donations 
to legally operating Muslim charities in the Unit-
ed States. While the arrests and indictments in 
some of these cases were not officially related to 
the donors’ charitable contributions, press reports 
on these cases and public allegations linking sus-
pects to the Muslim charities they gave to has 
fueled speculation among American Muslims that 
arrests, investigations, and prosecutions of prom-
inent donors to Muslim charities were prompt-
ed by their donations. Muslim Americans pointed 
to these cases as evidence that Muslim donors 
are being targeted for enforcement on account of 
their charitable giving. Interviewees also pointed 
to cases of public smearing of Muslim donors for 
their charitable donations as further evidence that 
Muslim donors are suffering damaging and pub-
lic allegations on account of their charitable giving 
to legal Muslim charities. These well-publicized 
cases are compounding American Muslims’ anxi-
ety about making charitable contributions in accor-
dance with their faith.

In one well-publicized case, wealthy Palestinian-
American entrepreneur Jesse Maali was arrested 
in Orlando, Florida, in a November 2002 raid cov-
ered by local press who reportedly were tipped off 
by federal agents.322 According to the Washington 
Post, Maali’s donations to Muslim charities “attract-
ed the attention of federal prosecutors, who said 
that Maali had links to Middle Eastern groups that 
advocate violence because he gave tens of thou-
sands of dollars to those organizations.”323 Maali 
was charged with employing undocumented work-
ers at stores he owned and money laundering for 
creating a scheme to pay undocumented workers 
off the books. Although Maali was never charged 
with material support for terrorism, a central issue 
in his case was donations he had made to Muslim 
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charities, including the Holy Land Foundation for 
Relief and Development (HLF) and Benevolence 
International Foundation (BIF) between the mid-
1990s and 2000, before these charities were des-
ignated and shut down.324 In requesting that Maali 
be denied bail, an Assistant U.S. Attorney claimed 
that he had financial ties to groups that “advocate 
violence” in the Middle East.325 At the bond hear-
ing, FBI agent Stephen Tomas described BIF as the 
“financial arm of Al Qaeda,” although Maali’s link 
to the charity dated back to 2000, two years before 
the Treasury Department designated the charity.326 

Although the charges against Maali had nothing to 
do with terrorism, local press dramatically labeled 
the case against Maali a terrorism case, and a local 
television station ran Maali’s photograph next to 
an image of Osama bin Laden.327 U.S. Magistrate 
David A. Baker, the magistrate judge presiding 
over the bond hearing at a federal court in Orlando, 
warned, “There is a great danger that connections 
and associations can be used to paint with a very 
broad brush. Simply because someone meets or 
knows someone…or shares the same characteris-
tics does not make him responsible for somebody 
else’s actions.”328 Prosecutors later added tax-eva-
sion charges against Maali after the bond hearing, 
but no terrorism-related charges materialized. 

Maali told the Orlando Business Journal in 2003 that 
the criminal charges and terrorism-related accu-
sations against him had devastated his businesses. 

329 Maali died of lung cancer in January 2005, before 
going to trial.330 Maali’s trial was delayed because 
of his worsening health, and a local paper reported 
that Maali “died under a cloud of suspicion from 
the federal government.”331 

In another well-known case, Mohamed Shorba-
gi, a Palestinian-American and former Imam of a 
mosque in Rome, Georgia, was charged in August 
2006 with material support for terrorism on account 
of donations he made to HLF.332 At issue in the case 
were donations Shorbagi made from 1997 until 
HLF was shut down in 2001, a period of time when 

HLF was legally operating and not known to donors 
to be under suspicion.333 U.S. Attorney David Nah-
mias stated via press release that the case showed 
that “people who illegally support foreign terrorist 
organizations may be found anywhere in the Unit-
ed States, even in quiet and pleasant places like 
Rome, Georgia.”334 Local FBI agent Gregory Jones 
told the press, “It is very disturbing to see people in 
the United States who are so willing to offer their 
assistance to known terrorist organizations.”335 

In August 2006 Shorbagi pled guilty, in the U.S. 
District Court for the Northern District of Geor-
gia, to providing material support for a foreign 
terrorist organization (Hamas) through dona-
tions he made to the HLF between 1997 and 2001, 
and agreed to serve a maximum prison term of 
15 years.336 According to U.S. Justice Department 
officials, his sentence was commuted to seven 
years and eight months “because of the substan-
tial co-operation he has provided in other terror-
ism-related cases.”337 Shorbagi also agreed to pay 
full restitution to the victims of fraud crimes that 
the government agreed not to charge in exchange 
for his cooperation.338 According to press reports, 
Shorbagi could have received up to life in prison 
if he had not cooperated with the FBI and federal 
prosecutors.339 

Shorbagi, who had volunteered as a fundraiser 
for HLF, testified as a witness for the prosecution 
against HLF during the retrial, in exchange for the 
reduction of his prison sentence.340 Shorbagi also 
testified in the racketeering conspiracy trial of 
Abdelhaleem Ashqar and Muhammad Salah in the 
U.S. District Court for the Northern District of Illi-
nois.341 (In February 2007, Salah and Ashqar were 
convicted on obstruction and contempt charges but 
acquitted of racketeering conspiracy charges.)

In other cases in which prominent donors to Mus-
lim charities have been arrested, many American 
Muslims perceived a connection to their dona-
tions, although it is unclear whether the donors’ 
legal problems were related to their donations. In 
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one such case in Hillsboro, Oregon, software engi-
neer Maher Hawash was arrested and detained as 
a material witness in March 2003.342 According to 
the New York Times and local press, some specu-
lated that Hawash was arrested because of over 
$10,000 in donations he made in 2001 to Global 
Relief Foundation, when the charity was still legal-
ly operating.343 After five weeks in detention, pros-
ecutors ultimately charged Hawash with crimes 
unrelated to his donations, and Hawash pled guilty 
to one conspiracy charge against him. Prosecutors 
agreed to drop charges of conspiring to levy war 
against the United States and conspiring to provide 
material support for terrorism, in exchange for 
testimony against six Muslims in Portland charged 
with terrorism.

Also contributing to American Muslims’ apprehen-
sion about charitable giving is the media storm 
that has surrounded high-profile Muslim donors. 
In these cases press reports have publicly smeared 
Muslim donors by linking them to terrorism via their 
charitable donations. Retired NBA basketball star 
Hakeem Olajuwon famously became the subject 
of negative media attention because a mosque he 
founded and funded had given more than $80,000 
in donations to the Islamic American Relief Agen-
cy-USA (IARA), a Muslim charity the Department of 
Treasury subsequently designated and shut down. 
Olajuwan’s tenuous association with IARA became 
international news, as press articles linked him to 
terrorism despite Olajuwan’s public statements 
that he had believed IARA to be a legitimate charity 
dedicated to helping the needy in Africa.344 “It took 
my whole career to build my name and the causes 
that I choose to support,” Olajuwon told the New 
York Times.345 “It took my whole career, and it’s dif-
ficult to accept when my name is coming linked 
into anything such as terrorism.”346

c.	 Surveillance of Donations 
at Mosques

The ACLU documented a widespread belief among 
Muslim community members in Texas and Michi-
gan that the FBI and police have used and continue 
to use informants in mosques to monitor worship-
pers’ charitable donations and other constitution-
ally protected religious activity and speech. While 
the accuracy of this perception is impossible for the 
ACLU to determine, some reports confirm that law 
enforcement have used informants in mosques.347 

For example, one New York Police Department 
informant attended 575 prayer services in New 
York mosques as an informant, sometimes four or 
five a day; wrote down the license plate numbers 
of worshippers at a mosque; and “reported on the 
tone of religious services and internal debates.”348 
In Orange County, California, reports surfaced in 
March 2009 that the FBI had sent a convicted crim-
inal into mosques as a confidential informant to 
record conversations from July 2006 to October 
2007.349 After the revelations about FBI use of the 
informant in Orange County mosques, a coalition 
of Muslim community groups in Michigan came 
forward to ask U.S. Attorney General Eric Holder to 
investigate reports that FBI agents had approached 
congregants at Michigan mosques to monitor 
charitable donations made at the mosques and the 
people coming to the mosques.350 In another case, 
the Executive Director of the Michigan office of 
the Council on American Islamic Relations (CAIR) 
reported to the ACLU that a Yemeni man recently 
complained to CAIR that the FBI had approached 
him and “asked what charities were coming into 
the mosque and who raised their hand when asked 
for money.”351 In addition, according to one news 
report, in 2008 the FBI launched an operation to 
recruit and place informants in mosques.352

In interviews with the ACLU, several individuals 
reported FBI attempts to recruit them as infor-
mants in their mosques, to monitor charitable 
donations and speech at their mosques. Many other 



76       Blocking Faith, Freezing Charity

American Civil Liberties Union

individuals reported knowing of other Muslims who 
had been approached as potential informants but 
were too fearful to talk publicly about the experi-
ence. One Muslim man in Michigan told the ACLU, 
“Two FBI came to my house…they offered me a 
deal—they say that I can work with them and they 
will help me to get citizenship. They ask me who 
at the mosque has extremist ideology. They keep 
trying; they say ‘We will come back to you again, to 
ask you again to work with us.’ They said ‘We know 
about your problem,’ because I have waited three 
years since I applied for citizenship, and it wasn’t 
given to me. They said ‘We know about this, and we 
can work on it, give you whatever you want.’”353

The infiltration of mosques to investigate peo-
ple not suspected of wrongdoing, and the use of 
paid confidential informants to infiltrate places of 
worship the FBI does not have any reason to sus-
pect of breaking the law, raises serious concerns 
about religious and ethnic profiling. While infor-
mants have long served a key role in law enforce-
ment investigations, the use of informers at places 
of worship without suspicion of criminal activity is 
troubling. Law enforcement agencies should limit 
use of informants at places of worship to instances 
where there are grounds for suspecting criminal 
activity.

Worshippers pray at Masjid As-Salam mosque in Memphis, Tennessee, during the Muslim holy month of Ramadan. 
Masjid As-Salam boasts as many as 30 different nationalities among members of its congregation. (Brandon Dill/Memphis 
Commercial Appeal)
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The ACLU found that the perceived use of infor-
mants to infiltrate mosques has had a chilling effect 
on congregants’ rights to association, speech, and 
religion. Some reported limiting their attendance 
at congregational prayer in mosques and limiting 
their charitable giving, for fear that an informant 
was reporting their presence at the mosque or 
their individual donations made during charitable 
fundraisers at the mosque.354

In particular, some American Muslims reported 
to the ACLU that their perception that paid infor-
mants are monitoring charitable donations at the 
mosque has a clear chilling effect on their chari-
table giving, as much fundraising for Muslim chari-
ties and humanitarian aid takes place in mosques. 
For instance, a Muslim woman who has complete-
ly stopped attending fundraising functions at her 
mosque in Michigan told the ACLU, 

Some people are afraid to go to the mosques, 
and people are afraid to give donations. There 
are a lot of snitches around here; the govern-
ment is asking people to snitch on others’ dona-
tions…. I know a lot of my clients, when they 
have problems with immigration, the govern-
ment says ‘work with us,’ and they agree and 
they go to the mosque for the government and 
watch while they pray. They are like snitches. 
That’s the fear, that people like that are watch-
ing your donations. Can you imagine what is 
happening at the mosque? That’s fear…. Peo-
ple always tell you that there are people watch-
ing in the mosque.355 

A Muslim woman in Texas told the ACLU that 
two FBI agents worship at her mosque and have 
approached her husband about serving as an infor-
mant. She told us that the presence of FBI agents 
at her mosque has led her to stop worshipping 
there and to drastically limit her attendance at 
events at the mosque. She explained, “Two card-
carrying FBI agents pray at our mosque and have 
approached my husband at our mosque. They pray 
at our mosque—you can imagine what this does 

[clamps hand over mouth]. It is a feeling of uneasi-
ness—we don’t understand what they’re here for, 
what they’re trying to prove. They tell us they’re 
here to build bridges. After getting slapped in the 
face, who is going to believe in a bridge?”356 Accord-
ing to her, “Because of the government’s intimida-
tion…[m]ore people like us are choosing to pray 
at home instead of getting out and praying in the 
congregation. There is a lot of suspicion and fear. 
We have moved away from being in the mosque as 
much.”357

The ACLU is concerned that a recent major expan-
sion of FBI investigative powers in the final days 
of the Bush administration allows racial profiling 
to further creep into law enforcement and permits 
suspicionless spying on individuals’ religious activ-
ities at their places of worship. New FBI guidelines 
released by the Bush administration in October 
2008 and effective December 1, 2008 replaced 
existing bureau guidelines for five types of inves-
tigations. The new guidelines reduced standards 
for beginning “assessments” (precursors to inves-
tigations), conducting surveillance, and gather-
ing evidence, meaning the threshold to beginning 
investigations across the board was lowered. Under 
the revised guidelines, FBI agents no longer need 
“factual predication” to use paid informers, spy 
on a person’s activities, or engage in other types 
of intrusive surveillance; all that will be necessary 
is a hypothetical “threat.” More troubling still, the 
guidelines allow a person’s race, religion, or eth-
nic background to be used as a factor in opening 
an investigation, opening the door for use of racial 
profiling as a matter of policy.

As amended, the Attorney General’s Guidelines on 
General Crimes, Racketeering Enterprise allow 
“assessments” of non-criminal activity, which 
may include collecting information about people 
not suspected of misconduct to create profiles 
on individuals and groups. Even in the absence of 
any particularized indication of criminality or risk 
to national security, FBI agents conducting an 
“assessment” are now authorized to misrepresent 
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their identities to gather information, to task under-
cover informants to attend meetings, events, and 
even worship services, and to engage indefinitely 
in surveillance of homes, businesses, and individu-
als. The new guidelines, put into place last Decem-
ber, allow surveillance suspiciously similar to the 
FBI’s previous domestic spying program known 
as COINTELPRO, which was used throughout the 
1950s and 60s to monitor and disrupt groups sus-
pected of having “communist” ties, which included 
university professors, labor groups and civil rights 
advocates including the late Dr. Martin Luther 
King, Jr.

Under previous FBI guidelines, law enforcement 
already was permitted to check leads and conduct 
preliminary inquiries with the thinnest of predica-
tion. In testimony before the U.S. House of Rep-
resentatives on September 16, 2008, FBI Director 
Robert Mueller insinuated that the FBI interpret-
ed its authorities under the previous guidelines to 
allow the use of intrusive investigative techniques 
even without any factual “predication,” in viola-
tion of the plain language contained in the previous 
guidelines. The ACLU has called for the Depart-
ment of Justice Office of the Inspector General (OIG) 
to investigate whether the FBI violated the previous 
guidelines, examining in particular the manner in 
which the FBI used race, religion, national origin, 
or First Amendment protected activities in deter-
mining whether to initiate, expand, or continue an 
investigation.

d.	 Government Refusal to 
Reassure Donors 

In interviews with the ACLU, numerous Muslim 
community leaders and donors complained of the 
U.S. government’s refusal to reassure donors that 
they will not retroactively be held liable for dona-
tions. In numerous meetings with federal and local 
law enforcement and Treasury Department offi-
cials, Muslim community leaders and members 
have requested assurance that donors will not be 
criminally charged for donations made in good 
faith to legally operating Muslim charities. Accord-
ing to Muslim community leaders present at these 
meetings and donors who have sought clarifica-
tion on this issue, law enforcement and Treasury 
Department officials have refused to provide such 
assurance. One donor in Texas explained, “The 
FBI we met with in Irving wouldn’t assure us that 
we wouldn’t be punished retroactively if we didn’t 
know the charity was doing wrong. We were seek-
ing reassurance from the FBI that we would not be 
targeted if years down the line a charity is closed, 
but the FBI would not provide that reassurance.”358 
An Imam in Michigan told the ACLU that he has 
asked the local FBI to reassure Muslim donors 
through the media that they will not be retroac-
tively targeted for past donations, but the FBI has 
refused thus far.359

For three years the regional director of the Amer-
ican-Arab Anti-Discrimination Committee (ADC) 
of Michigan, Imad Hamad, has helped to organize 
three Michigan public forums with OFAC about 
Treasury Department regulations and Muslims’ 
charitable giving. Hamad says, “Even after years of 
engagement with the Treasury Department, even 
I as an active organizer don’t have a clear answer 
from OFAC about what are the regulations we as 
donors should go by. All of us among the [Mus-
lim] community leadership were simply asking of 
the Treasury Department representatives, give us 
clear guidelines for donors, but we cannot get a 
clear answer…. In meetings the government leaves 
the door open to take action against the donor. They 

“Some people are afraid to go to the 
mosques, and people are afraid to give 
donations. There are a lot of snitches 
around here; the government is asking 
people to snitch on others’ donations.”
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will not give me assurances that if I am a donor I 
will be safe and will not be questioned or prose-
cuted.”360 According to Hamad, “What is legal today 
could be illegal in seconds. When people ask the 
Treasury Department, ‘I want to obey and respect 
the law, but how can I know as a donor that my 
donations are safe and legal?’ the government’s 
answer is: ‘you do your homework as a donor.’ 
They put the burden on the donor. The donor has 
to know everything about the charity, its board, its 
programs, where its money goes.... If the charity is 
legal then why isn’t the donation legal?”361 

National and local Muslim leaders told the ACLU 
they receive numerous queries from Muslim 
donors about their liability for charitable donations, 
but federal law enforcement and Treasury Depart-
ment officials refuse to provide guidance to com-
munity leaders on how to respond to these queries. 
The national legal advisor of the ADC estimated 
that during Ramadan, their office receives about 
100-150 queries from Muslim donors each month 
from across the country, asking whether it is safe 
to make charitable donations.362 And yet at national 
roundtables with the Department of Treasury and 
Muslim community leaders held in Washington, 
DC, Treasury Department officials have similar-
ly refused to provide reassurance for donors. The 
ADC’s national legal advisor told the ACLU of these 
roundtables, “We can have a six-hour discussion 
[with Treasury] and five hours of it will be about one 
question: if I give in good faith, with the intention to 
give to charity, and Treasury comes down on the 
charity later, will I be in trouble? They will never 
give us a straightforward answer.”363 

Donors repeatedly expressed frustration that the 
Department of Treasury and federal law enforce-
ment did not provide them with requested guid-
ance on how to avoid violating the material support 
laws when making charitable donations. One Mus-
lim donor in Texas asked, “Is it really my obligation 
as a U.S. citizen to decide that a charitable orga-
nization is legal [to donate to]? It is my respon-
sibility that after the U.S. government blacklists 

an organization, then I don’t donate to them. But 
before that point it should be the government’s 
responsibility to evaluate the organizations. If the 
government gives the organization 501(c)(3) status, 
then I should be able to donate to that organiza-
tion. If I acted on all the available information at 
that time I made the donation, then you can’t blame 
me for what happens in the future. I gave to HLF, 
and then one year later it is shut down. Then you 
say that I am responsible for giving to an organiza-
tion that was legal at the time?”364 

A Muslim donor in Michigan expressed similar 
frustration, noting, “We had a meeting once with 
officials from the U.S. government who came from 
Washington to Dearborn, to meet with the Muslim 
community. They were saying it was our respon-
sibility, the people who are donating, to know that 
the money we donate is going to the projects the 
organization says it is going to. They say we have to 
do due diligence, but we said that if that organiza-
tion has a license how are we to know [it is funding 
terrorism]? They say that it is our responsibility, 
but I can’t imagine how one person can do that. In 
that meeting, the government said we can be held 
responsible for our donations—the donors are 
responsible…. We need the government to assure 
people that they can donate.”365 Another donor told 
the ACLU, “After 9/11, when we heard about HLF 
and Benevolence International, it caused a lot of 

“What is legal today could be illegal in 
seconds. When people ask the Treasury 
Department, ‘I want to obey and respect 
the law, but how can I know as a donor 
that my donations are safe and legal?’ 
the government’s answer is: ‘you do your 
homework as a donor.’ If the charity is 
legal then why isn’t the donation legal?”
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fear to the point where I called the FBI and I asked 
them if I am a contributor to an organization that is 
later declared a terrorist organization, then can I 
be held responsible for my donations? I asked, can 
I be given a list of organizations that are safe to give 
to? They said you have to do the research yourself, 
it’s your responsibility.”366

Lack of clarity on the rules regarding charitable 
donations and donor liability for donations made 
in good faith creates confusion among donors who 
want to comply with the law. As Imad Hamad told 
the ACLU, “You can’t put up a blinking light at an 
intersection and tell me it is your call as a driver 
whether to stop or not, and then if I go through the 
light you ticket me. It is like a blinking yellow light 
over the charity, and it is up to you whether to make 
your move, and it is up to the police officer to decide 
whether to ticket you or not. So who defines the 
law?”367 Donors’ fears of being subject to enforce-
ment of the criminal material support laws are not 
unreasonable, given prosecutors’ use of the mate-
rial support statutes to prosecute minor offenses 
(detailed in section III of this report, “Expansion of 
Prohibited Material Support”).368

A former Treasury Department official, who served 
under the administration of President George W. 
Bush and asked not to be named, told the ACLU, 

“The U.S. government doesn’t tell the Muslim 
world, explain to the public, that there is a charity 
they can’t give to because they are under investiga-
tion. You could think you are giving to a good char-
ity and six months later it may be designated, but it 
may be under investigation right now—there is no 
gray list, no white or clean list.” He admitted, “The 
Office of Terrorist Financing and Financial Crimes 
(TFFC), one of their jobs is Muslim outreach, and 
they should try to make it easier for people to give 
to clean Muslim charities. They haven’t helped 
people to pick the right charities. I haven’t seen 
anybody mount an effort along these lines…. That 
would help; then Muslims giving would feel rea-
sonably sure that they can give to a charity.”369 He 
added, “I think Treasury needs to be more specific 
about where it is okay to donate. That would force 
a change of policy. There need to be some guide-
lines provided, a sense of what charities are bet-
ter or cleaner. That goes to TFFC, and I don’t think 
they’ve done a sufficient job of letting the Muslim 
world know where it is okay to donate…. I think it 
all comes down to TFFC doing a better job of reach-
ing out to the Muslim world [in the U.S.].”370

Moreover, while the government remains silent 
regarding donors’ retroactive liability for dona-
tions made in good faith, some statements by gov-
ernment officials have indicated to some Muslim 
donors that they could in fact be investigated or 
prosecuted for their donations. For instance, on 
the Friday before the Monday raid of Life for Relief 
and Development in Michigan, an FBI special agent 
told local Muslims that any large contributor to a 
suspect organization might be questioned.371 In 
2004, a Bush administration Department of Jus-
tice attorney told a judge that “a little old lady in 
Switzerland” could be held as an enemy combatant 
for giving money to a charity for an Afghan orphan-
age, if the money was passed to al Qaeda without 
her knowledge.372 These public statements by law 
enforcement and Department of Justice officials 
shape the Muslim donor community’s understand-
ing of the unclear message sent by government 
representatives who conspicuously refuse to reas-
sure donors. 

“You can’t put up a blinking light at an 
intersection and tell me it is your call 
as a driver whether to stop or not, and 
then if I go through the light you ticket 
me. It is like a blinking yellow light over 
the charity, and it is up to you whether 
to make your move, and it is up to the 
police officer to decide whether to ticket 
you or not. So who defines the law?”
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“Giving Zakat is such an important piece of Islam—
it is a way to cleanse yourself, to purify your earnings, 
to help others who are another of God’s children and 
are less fortunate. It is a declaration of faith. 
You have five pillars, and those pillars hold up Islam. 
If you take away a pillar that holds up a foundation, 
that makes the building weak. Zakat is the middle 
pillar; without that your faith is weakened.”
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a.	 Zakat as a Religious 
Obligation to Tithe

The obligation to give Zakat (charity or alms) is one 
of the core “five pillars” of Islam, the five duties 
considered essential for all Muslims (Shahada, 
profession of faith; Salat, prayer; Zakat, giving of 
alms; Sawm, fasting during Ramadan; and Hajj, 
pilgrimage to Mecca). The obligation to give Zakat 
is seen as a sacred duty for all observant Muslims. 
It bears some resemblance to the giving of tithes 
by Christians, although the rules and applications 
differ in several important ways.   While there are 
disagreements among Islamic jurists about some 
technical aspects of giving Zakat, the basic rule 
is that all observant Muslims who have the abil-
ity to do so should donate a certain portion of their 
wealth every year to appropriate recipients.373 In 
Islam, Zakat is distinguished from Sadaqah, a dis-
cretionary form of charity that is not obligatory.
 
The ACLU interviewed eight Sunni and Shi’ia Imams 
who described their understanding of Zakat as reli-
gious scholars and as the spiritual leaders of the 
Muslim community that worships in their mosques. 
A Sunni Imam in Michigan, Sheikh Mohamad Musa, 
explained to the ACLU, “Zakat is one of the most 
important pillars of our faith…. People believe it is 
one of their duties to poor people, the needy. It is 
mandatory to give Zakat, it must be done, accord-
ing to the teaching of Islam. The importance of 
Zakat in Islam is huge. It is one of the rights of poor 
people to receive Zakat, and it is obligatory that 
rich people must give Zakat, it is not optional.”374 
Imam Sayid Hassan Al-Qazwini, a Michigan-based 
Shi’ia Imam, explained, “Zakat in mandatory in our 

religion. You have to pay 2.5 percent all the way 
to 10 percent of your income, or surplus income, 
depending on your school of Islam. You have to 
give it.”375 An Imam in Texas, Yaseen Sheikh, told 
the ACLU, “Zakat is a moral and religious obliga-
tion every Muslim person has. And people do this 
because of their respect and reverence for God.”376 
Imam Dr. Yusuf Z. Kavacki, a Texas-based Imam 
and scholar of Islamic law, said, 

Zakat is one of the main pillars of Islam men-
tioned in the Qu’ran a hundred times over in the 
imperative form—as in you must do this. This is 
one of the very, very important, clear-cut char-
acteristics of Islam: go on Hajj, prayer, fasting, 
declaration of faith to Allah and Mohammed as 
his messenger, and Zakat are part of the very 
definition of Islam. These separate Islam from 
other religions. Zakat is a very important act 
that needs to be practiced by all Muslims.377 

American Muslims assign considerable impor-
tance to the fulfillment of Zakat as a religious obli-
gation included in the five pillars of Islam. A 2007 
Pew Research Center survey of 60,000 American 
Muslims found that about three-quarters of Amer-

ican Muslims (76 percent) say that giving Zakat is 
“very important” to them.378 Only a small minori-
ty of American Muslims surveyed (8 percent) said 
that the practice of giving Zakat is “not too” or “not 
at all important.”379 A 2009 Gallup poll of more 
than 300,000 adults found that American Muslims 
are more likely to give to charity than the general 

VII.  
Charitable 
Giving in Islam

“Zakat is a moral and religious 
obligation every Muslim person has.  
And people do this because of their 
respect and reverence for God.”
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population in America, with seven in 10 American 
Muslims reporting giving money to a charity in the 
previous month.380

In interviews with the ACLU, observant American 
Muslims described the personal significance they 
ascribed to fulfillment of Zakat as a religious duty. 
One Bangladeshi-American Muslim explained the 
importance of Zakat according to his religious 
beliefs:

The third pillar of Islam is Zakat, the obligation 
to give to charity. For us in Islam, God ordained 
that 2.5 percent of what you’ve earned isn’t 
yours—the poor have a right to that money…. 
I know that to help those who are suffering 

satisfies God. In Islam, the whole objective of 
a Muslim is to praise God, to recognize what 
He has done for you and given to you, to give 
out of the bounties that God has bestowed upon 
you…. Giving Zakat is such an important piece of 
Islam—it is a way to cleanse yourself, to purify 
your earnings, to help others who are another 
of God’s children and are less fortunate…. It is 
a declaration of faith. You have five pillars, and 
those pillars hold up Islam. If you take away a 
pillar that holds up a foundation, that makes 
the building weak. Zakat is in the middle of the 
foundation; it is the middle pillar, the third pil-
lar. Without that your faith is weakened.381

Members of a Muslim congregation in Virginia give Zakat donations for the needy before they enter a mosque for a service 
to mark the conclusion of the holy month of Ramadan, the height of annual Muslim charitable giving. Zakat is one of the 
core “five pillars” of Islam and a religious obligation for all observant Muslims. (Alex Wong/Getty Images)
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The observant American Muslims we interviewed 
consistently described Zakat as a pillar of Islam, 
and highlighted its importance in their faith. 
Observant Muslims interviewed by the ACLU also 
uniformly described Zakat as a religious obliga-
tion, mandatory for all Muslims. A Lebanese-
American Muslim explained, “We want to exercise 
all the freedoms that come under the scope of our 
religion. We don’t want just to pray. There are five 
pillars of Islam, and we want to exercise all five 
pillars. One of these pillars is charity, and if you 
take away charity, you take away a pillar of our 
religion.”382 Another man explained, “Zakat is one 
of the five pillars of Islam. It is like any other pil-
lar, and we believe that to be a good Muslim you 
have to be a good Muslim all the way: you can’t just 
pray or fast, you need all the pillars.”383 An Afghan-
American Muslim explained that according to his 
religious beliefs, “We are obligated to give alms, to 
give the Zakat money. It is not an option, it is man-
datory that all Muslims give 2.5 percent of their 
wealth…. God almighty says in the Qu’ran that 2.5 
percent of your wealth does not belong to you, it 
belongs to the orphans and the poor and those who 
are struggling and cannot sustain themselves.”384 
Another Muslim highlighted the frequency of vers-
es pertaining to Zakat in the Qu’ran: “Zakat is very 
serious and often mentioned in Islam, every 10, 15, 
or 20 verses of the Qur’an. We must give diligently 
and calculatedly.”385

Some Muslims told the ACLU that they viewed 
Zakat as a way to purify themselves or their wealth, 
and others described the money obligated to be 
given as Zakat as a burden that weighed heavily 
on them until they gave the money away as charity. 
One Muslim told the ACLU, “Zakat…is a purifica-
tion; you have to purify your money by giving away 
some of it. It is also supposed to wipe out sins, and 
when you give the money it comes back at you in 
happy ways.”386

The different schools of Islamic theology do not 
provide a uniform answer to the question wheth-
er the religious obligation of giving Zakat has been 
satisfied if the donor makes a donation to a chari-
table institution, but the funds are subsequently 
seized (such as by the U.S. government) before they 
can be distributed to the intended recipients. The 
ACLU’s research makes clear, however, that for 
a sizable number of American Muslims, the gov-
ernment’s seizure of Zakat that they gave means 
that they have been prevented from fulfilling their 
religious obligation; government action has thus 
infringed on their ability to fully and freely exercise 
their religion. Moreover, such actions have created 
a chilling effect in the Muslim community, making 
many fearful of participating in this religious duty 
in the way that most corresponds to their religious 
beliefs. Section VIII of this report details the chill-
ing effect on Muslims’ giving of Zakat in accordance 
with their religious beliefs, as well as the conse-
quences of the government’s continued withhold-
ing of seized Zakat money on some Muslim donors’ 
religious rights.

“Giving Zakat is such an important 
piece of Islam—it is a way to cleanse 
yourself, to purify your earnings, 
to help others who are another of 
God’s children and are less fortunate. 
It is a declaration of faith.”
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b.	 Preferred Recipients of Zakat 
as Defined in Islam

For the most part, Zakat is traditionally given to 
the poor, the needy, and the sick (Qur’an 9:60), 
but in general it also is appropriate to give it for 
the construction of mosques and other recognized 
charitable and religious activities. Some Muslims 
believe that Zakat must be given to other Muslims, 
though there is not unanimity in this belief. Wheth-
er an individual Muslim believes that Zakat should 
be given only to other Muslims, all Islamic schools 
of thought have rules on who is and is not a proper 
recipient.387  

The Qur’an specifies eight permitted classes of 
beneficiaries of Zakat: the poor, the needy or very 
poor, the people appointed to collect or adminis-
ter Zakat, the recently or about to be converted, 
captives, debtors, those completing duties such 
as teaching in God’s cause, and, travelers (Qur’an 

9:60). In some schools of Islamic interpreta-
tion, the categories of the poor or needy include 
certain sub-groups, including orphans, widows, 
students, and prisoners and their families.388 Refu-
gees have become an increasingly important cat-
egory of Zakat recipients for some Muslims, who 
view refugees as the modern-day equivalent of 

two traditional recipients of Zakat, travelers and 
prisoners.389 The hadith (sayings and deeds of the 
Prophet) outline these categories in great detail, 
and Islamic jurisprudence has developed detailed 
rules regarding proper recipients of Zakat, col-
lection practices, rates of giving, and exemptions. 
There are differing interpretations among Islamic 
schools of thought and authorities regarding these 
categories of recipients of Zakat.390

In interviews with the ACLU, numerous Muslim 
donors explained their understanding of the cat-
egories of preferred or permitted recipients of 
Zakat. Some Muslims stated that according to their 
religious belief, they strongly preferred or felt obli-
gated to give Zakat to orphans. According to one 
donor,

Orphan sponsorship is an absolute obligation 
for all Muslims. If you were to read the Qu’ran, 
orphans are mentioned every few pages, 
every chapter. It says so often ‘take care of the 
orphans,’ and there are so many examples and 
details about how to provide and care for them. 
There is a verse of the Qu’ran that says he who 
devours the wealth of an orphan is swallow-
ing fire into his belly. There is another Quranic 
verse that if you are unable to give money to 
orphans, then give them a kind word and they 
are your brothers in faith.391

Many American Muslims reported that because 
of the closure, and in some cases prosecution, of 
Muslim charities that provided humanitarian assis-
tance overseas or funded orphan sponsorship pro-
grams overseas, they felt that they could not fulfill 
their religious obligation to give Zakat to these pre-
ferred or mandatory beneficiaries of Zakat. Section 
VIII of this report details this impact on American 
Muslims’ ability to fully and freely exercise their 
religion.

Many American Muslims reported that 
because of the closure, and in some 
cases prosecution, of Muslim charities 
that provided humanitarian assistance 
overseas or funded orphan sponsorship 
programs overseas, they felt that they 
could not fulfill their religious obligation 
to give Zakat to these preferred or 
mandatory beneficiaries of Zakat.
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“I’m so scared to give charitably. They might come after 
me. I think when I’m giving, will they come after me?  
Will they put me on their hit list? There is a constant 
worry in the back of my mind. I fear giving more would 
put me on the hit list, and the government will say 
there is a linkage between me and the charity. Because 
everything is under scrutiny, I am not able to fulfill my 
religious obligation to give—because I am just afraid.”
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The ACLU documented a pervasive fear among 
Muslim charitable donors that they may be arrest-
ed, prosecuted for material support for terrorism, 
interviewed by law enforcement, subpoenaed to 
testify in a criminal case, subjected to surveillance, 
deported or denied citizenship or a green card, or 
otherwise implicated because of charitable dona-
tions made in fulfillment of their religious obli-
gation to give Zakat. American Muslims told the 
ACLU that the government’s designation, seizing 
of assets, and law enforcement raids of Muslim 
charities; interview of donors to Muslim charities; 
and criminal prosecution of Muslim charity lead-
ers have chilled their charitable giving and limited 
their free and full exercise of their religion through 
charitable giving. 

The ACLU does not suggest that the right to give 
donations in the name of Zakat is absolute, and 
neither does it maintain that donations made in the 
name of Zakat should be unrestricted in all cases, 
regardless of the circumstances. It is the chilling 
effect on charitable donations made in good faith 
and intended to be used only for humanitarian pur-
poses that raises constitutional and human rights 
concerns.

a.	 Chilling Effect on Charitable Giving 
(Zakat) Due to Climate of Fear

I feel this is part of my religion, part of my faith: 
that I have to help through donation, to needy 
people in Palestine or Bangladesh, people living 
in war or occupation, people suffering a disas-
ter like an earthquake. Now I can’t make dona-
tions—it’s clear to everybody you can’t give to 
Muslim charities…. Since HLF was closed, now 
there is no way to give in a way that is clearly 
legal. We don’t know how to give now, and there 
is no way to give Zakat now…. Right now I am not 
giving, I have halted my Zakat, and this means I 
am not complying with my religion. Even interna-
tional law says I can help people in need accord-
ing to my religion.	 	

—Jamal Eddine Saih, Plano, Texas392

The government’s designation, seizing of assets, 
and law enforcement raids of Muslim charities; 
interview of donors to Muslim charities; and crim-
inal prosecution of Muslim charity leaders have 
created a chilling effect on American Muslims’ 
charitable giving. In interviews with American 
Muslim donors, the ACLU documented a pervasive 
fear among Muslim charitable donors that they 
may be arrested, prosecuted for material support 
for terrorism, interviewed by law enforcement, 
subpoenaed to testify in a criminal case, subject-
ed to surveillance, deported or denied citizenship 
or a green card, or otherwise implicated because 
of their charitable donations. Since 2002, media 
reports have suggested, based on anecdotal evi-
dence, that the designation of Muslim charities has 
created fear among American Muslim donors and 
chilled their charitable giving.393 Other reports have 
suggested that Muslim charities have experienced 
a decrease in donations due to the government’s 
closure of some Muslim charities.394 The ACLU’s 
more comprehensive research has confirmed pre-
vious anecdotal reports of this chilling effect.

VIII.  
Chilling Effect on 
Muslim Charitable 
Giving and Impact on 
Religious Freedom
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In interviews with the ACLU, many Muslims report-
ed that the climate of fear has made it impossible 
for them to fulfill their religious obligation to give 
Zakat in accordance with their personal religious 
beliefs. For these observant Muslims, the atmo-
sphere of fear created by the government’s treat-
ment of Muslim charities and donors has directly 
impacted their ability to practice their religion. One 
Bangladeshi-American Muslim told the ACLU, “I 
am so concerned about giving money to a Mus-
lim organization. It hurts me, because I myself am 
not able to practice Zakat…and I cannot practice 
my religion fully.”395 A U.S.-born Muslim man told 
the ACLU, “The implied threat and fear of reprisal 
regardless if the charity is a legal entity now stops 
our giving, prevents us from fulfilling our religious 

duty…. Limiting Zakat, it is like telling Christians 
they can’t assemble on Sunday. To take away one-
fifth of Islam, one of the five pillars of Islam, is to 
eat away at the religion.”396 According to a Paki-
stani-American Muslim man:

For six years I really have not been able to fulfill 
Zakat, I couldn’t fulfill my religious obligation. 
HLF was in the news and they painted all the 
Muslim charities with a very broad brush; for a 
very long time we haven’t known what charity 
we could trust to give to…. It is an obligation we 
have as a Muslim: you have to pray, you have to 
go on Hajj, and you have to give Zakat if you can 
afford it. This is all part of being a Muslim, and 
we absolutely have not been able to practice 

The leader of a charity in Dearborn, Michigan, who says donations have fallen because of the climate of fear. The 
government’s actions have created a general climate in which law-abiding American Muslims fear making charitable 
donations in accordance with their religious beliefs. (Fabrizio Costantini/ New York Times)
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our religion to the extent we are obligated to 
do so. This is why the Pilgrims sailed here, for 
religious freedom. I don’t have any religious 
rights anymore; I ask am I living in America? 
It is disheartening, disappointing. I feel that I 
sinned. My intention has been to give, but the 
circumstances are such that I cannot give.397

A Palestinian-American man described a similar 
impact on his ability to practice his religion: “I am 
not able to pay Zakat anymore…I feel like I am doing 
something wrong by paying Zakat. I am not able 
to pay Zakat as I am supposed to, because I fear I 
will get in trouble and be questioned about my giv-
ing.”398 He added, “It is a big impact. Before, I was 
giving to any Muslim charities that help the Muslim 
community, if it was a humanitarian organization. 
There were a couple of good ones, but the govern-
ment shut them down and named them terrorist 
organizations. Now we are scared to give to any. 
After what we’re seeing from the Bush adminis-
tration, and too many innocent donors being ques-
tioned, I just stopped. I’m not giving anymore.”399

For some Muslims the ACLU interviewed, their 
failure to fulfill their obligation to give Zakat brings 
serious consequences for their religious standing, 
and many donors spoke poignantly of this person-
al impact of terrorism financing policies and prac-
tices. One Lebanese-American Muslim told the 
ACLU, “My religious standing is affected because 
the atmosphere of fear affects me. It depends on 
the person; not everybody is strong enough. For 
me, personally, this was a factor that affected me. 
I wasn’t strong enough, so one of the pillars of my 
religion is not being fulfilled properly, as it should 
be…. If you are not fulfilling your pillar of Islam, 
your Zakat, it hurts you.”400 A Muslim woman told 
the ACLU, “I am backing out of my religious obli-
gation. In the longer term it has an effect, a cumu-
lative religious effect, because I fear donating to 
Muslim charities or to the mosque.”401 Another 
donor explained, “Closing down the charities, you 
are getting to the spiritual essence of the human 
being. Every person needs to give to charities as a 

religious obligation, to feel good as a person, and 
the government has closed this off.”402 

An Egyptian-American explained that being unable 
to provide assistance to the needy weighs heav-
ily on him: “It really hurts me so bad that there is 
someone out there that needs help and I have to 
be a coward and cannot help her because I know 
the government can fabricate [charges because] I 
wrote the check. Every day I am thinking about that 
girl I have not helped and am thinking what a cow-
ard I have become…. I don’t see any other thing that 

can be worse than this: if I am supporting a reli-
gious child somewhere and the government says I 
can get in trouble for it, tying my hands to prevent 
me from doing what is right.”403 He added, “It is 
making me try to be a better Muslim, but it breaks 
my heart and makes me feel bad that I cannot do 
what I have to do. It makes me sad and upset—it 
makes me cry sometimes—that I cannot help.”404

Other Muslim donors reported that their fear has 
caused them to substantially decrease their chari-
table donations, to as little as 10 percent of their 
previous charitable giving. These donors reported 
their charitable contributions had decreased even 
prior to the recent financial crisis, and in these 
cases donors were clear that the decrease in their 
donations was directly caused by their fear of the 
consequences of donating. For instance, one donor 
explained:

“Closing down the charities, you are 
getting to the spiritual essence of the 
human being. Every person needs to 
give to charities as a religious obligation, 
to feel good as a person,  and the 
government has closed this off.”
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The closing of HLF was a major blow, not 
only because it was a major charity, but also 
because of the U.S. government arrest of some 
well-known brothers in the community. That 
created an atmosphere of intimidation. So now 
we are scared to send our donations, things 
we were proud to be doing to support people 
overseas. This atmosphere affected me. The 
amount of my giving has definitely gone down. 
In the first year after HLF closed I didn’t donate 
any money at all. For years now I have given 
less money…. I used to mainly pay my annual 
Zakat to HLF, sometimes in the thousands [of 
dollars], say $1,500 at a single HLF fundraiser. 
After HLF was closed everything stopped. Now 
I donate 10 percent of what I used to donate, 
because of the fear factor, the fear that the U.S. 
government will somehow intimidate me.405

Many donors expressed concern that they can-
not find a “safe” Muslim charity to which they can 
donate without fear of reprisal. One former Trea-
sury Department official told the ACLU, “This is the 
biggest problem that the Muslim American com-
munity has: they feel there is nowhere to give to.”406 
A donor explained, “The closing of HLF has had a 
severe impact on my general giving because you 
can barely find a place to give charity to without 
the fear of being questioned or looked into for giv-
ing…. Since then we are hardly giving anything…
the amount I give is much less, it has gone down a 
lot…. Overall, the government is creating an atmo-
sphere of fear, of intimidation, creating a collective 
sense of worry before doing something innocent. 
As far as giving, I am not free.”407 In many cases, 
donors reported that they have ceased donat-
ing to any charity that has been raided or publicly 
reported to be under investigation. Donors repeat-
edly expressed the perception that the only Muslim 
charity that remains an option is the U.K.-based 
Islamic Relief, because of the common perception 
that the U.S. government will not close the charity 
due to Prince Charles’s outspoken support for it.408 

Religious leaders confirmed in interviews with the 
ACLU that they have observed a chilling effect on 
their congregants’ charitable giving, and an impact 
on congregants’ ability to fulfill Zakat. An Imam in 
Texas explained, “The willingness of the people 
[in my community] to give dropped to 50 percent 
or less. People are scared to donate, because the 
government might target them, investigate their 
business, put them on the blacklist. Part of their 
religion is curtailed—they cannot pay Zakat and 

support the needy. It is subtle, hidden, and affects 
consistently over time. The goal is to strangulate 
an important part of our religion, which is chari-
table assistance…. Effectively, practically, it affects 
our practice of our religion.”409 An Imam in Michi-
gan explained, “We have noticed the effect of [the 
closure of Muslim charities]. We have noticed a 
huge decline in the events pertaining to charities, 
and a significant drop in the amount raised…. Many 
people are apprehensive about giving. Many Mus-
lims are afraid to give Zakat, even knowing Zakat 
is mandatory in our religion. They see the local 
charities are scrutinized, suspended, raided by the 
FBI, and they are very scared and don’t want to get 
involved…. People are afraid and they ask, will I get 
in trouble with the government? People are appre-
hensive. I tell people give your Zakat and trust and 

“People are scared to donate, because 
the government might target them, 
investigate their business, put them 
on the blacklist. Part of their religion 
is curtailed—they cannot pay Zakat 
and support the needy. The goal is 
to strangulate an important part of 
our religion. Effectively, practically, it 
affects our practice of our religion.”
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rely on God, but I cannot assure them. What can I 
tell them?”410

Another Imam in Michigan told the ACLU, “For sure, 
in the last few years, I have seen the fear existing 
in some people, the fear of donating to a charita-
ble organization and even the mosque. You can feel 
this fear in the community.”411 The Imam added, “In 
general I see that the donation level is much lower 
than in the past. I see this for all fundraising here in 
the mosque. I can see the difference: donations are 
down 50 percent or even lower. I think the govern-
ment has influence on people’s giving. The way the 
government closed some of these charity organi-
zations, the way the government treated them, and 
got the information from the charities’ computers 
including the names of the donors, that causes a 
psychological fear in people’s minds. Everybody 
cares about their family, their business, their jobs. 
People don’t want to get into trouble.”412 

The ACLU did interview some donors who report-
ed their charitable giving has not been affected by 
U.S. government policies and practices, but these 
donors were very few in number. In general, the 
donors whose giving has not been affected are 
U.S.-born Muslims in their teens and early twen-
ties (some of whom did not earn enough money to 
give charity) and African-American Muslims who 
had always directed their donations to community 
groups other than Muslim charities.

In the cases of those whose charitable giving has 
been affected by terrorism financing policies and 
practices, Muslim donors articulated to the ACLU 
various consequences they feared if they give 
Zakat. The following sections detail each of these 
major concerns of American Muslim donors: fear 
of retroactive criminal liability for donations made 
in good faith to legal Muslim charities; fear that 
they would be targeted for law enforcement inter-
views for exercising their religious obligation to 
pay Zakat; and fear of immigration consequences, 
such as deportation or denial of citizenship or a 
green card, because of their charitable donations.

i.	 Fear of Criminal Liability for 
Donations to Legal Charities

A common fear expressed by donors was that they 
could retroactively be charged with supporting ter-
rorism because of donations they made in good 
faith to legal Muslim charities.413 Many donors the 
ACLU spoke with said they feared they could be held 
criminally liable for these good-faith donations. 
One former donor to HLF told the ACLU, “When 
HLF closed there were a lot of rumors that people 
who gave to HLF who had no idea that money was 
going to ‘terrorist activity’ would still face scruti-
ny…. There is a fear in the back of my mind that if 
someone somewhere does something wrong then 
it will come back to me, even if my intention is just 
to please God.”414 The donor added that as a result, 

“I’ve been hesitant to give, maybe because of a 
lack of commitment to my faith. I feel extremely 
guilty.”415 A doctor in Michigan similarly explained, 
“I’ve curtailed my giving on the basis of fear that 
somehow I will be caught in the web of aiding and 
abetting terrorism. I am not taking any chances.”416

A Palestinian-American donor told the ACLU that 
he had limited his charitable donations because of 
fear of guilt by past association with a charity. He 
explained, “[N]ow even if an organization is trusted 

“Now even if an organization is trusted 
and transparent and working with 
the government, what is to guarantee 
that the government will not shut it 
down? The fear that keeps me from 
donating isn’t the shutting down; 
it is the guilt by association, that if 
we find these people guilty, we will 
blame donors by association.”
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and transparent and working with the government, 
what is to guarantee that the government will not 
shut it down? The fear that keeps me from donat-
ing…isn’t the shutting down; it is the guilt by asso-
ciation, that if we find these people guilty, we will 
blame donors by association.”417 Another donor 
told the ACLU that his fear of accusations has 
chilled his religious practice of making charitable 
donations:

The government is making accusations right 
and left, and this has had a chilling effect on 
our ability to practice our religion. I haven’t 
been able to give. We have seen different nat-
ural disasters across the world, but when we 
wanted to give to a Muslim charity for religious 
purposes we couldn’t. We have been afraid; 
there is a fear in the community, that if we give, 
we will be found guilty by association, we’ll be 
caught in this big dragnet.... I am one individ-
ual; how am I to protect myself if I am unfairly 
accused? I fear being dragged into an inves-
tigation, being labeled as someone who sup-
ports terrorism.418 

A doctor told the ACLU that fear of criminal charg-
es has led to a 50 percent drop in his donations and 
affected his religious freedom. He noted, “My dona-
tions decreased since the government has accused 
Muslim and Arab charitable organizations of fund-
ing terrorism. It affected my donations, because I 
don’t want to be accused of anything and have to go 
through legal channels to clear my name of false 
allegations. I fear accusations that are difficult to 
defend, and I don’t want the legal battles that can 
be endless in time, money, and effort to defend. 
Then the only way around it is either to stop donat-
ing or to donate only in small amounts, because 
they seem to go after the large donors.”419 The 
doctor further explained, “My own donations have 
gone down, they are down at least by 50 percent…
because I fear the accusation at some point that 
the money went to supporters of terrorism under 
U.S. law. It has diminished the amount of money 
I can donate—even during Ramadan I can see the 

amount I give has gone down significantly. This 
affects my religious rights.”420

Many donors reiterated this concern that they could 
be held liable for their donations. These donors 
shared the same fears, and all described how this 
fear negatively impacted their charitable giving and 
by extension, their religious freedom:

•	 “Being a Muslim, now if we give charity we have 
the fear that we will be prosecuted or there will 
be a knock on the door from the FBI. It is a very 
critical situation. We are living in fear; that is a 
fact. Track the money, but give me the freedom 
to give.”421

•	 “Every decent, law-abiding citizen wants to 
stay away from being dragged into court or 
criminally charged with being on the wrong 
side of the law. So when I see on the news 
that the government is bringing a charitable 
organization to court, and the government is 
so powerful they can look back and see who 
gave donations, you try to stay away as far as 
possible.”422

•	 “I fear that since I give to Islamic Relief, if it is 
closed down, then my name will be on a list of 
donors. Then what will happen to me? We are 
all living in fear.”423

•	 “Financial transactions are being monitored, 
and the HLF probably had lists of their donors. 
Do I want to put the welfare of myself, my fam-
ily, my children in the hands of some prosecu-
tor who just assumes I’m guilty by association, 
because of my donation? No; I have to protect 
my family.”424

In addition, numerous donors pointed out that they 
believed only Muslim donors bear the burden of 
fearing criminal liability for their donations made 
in good faith. According to one community leader in 
Michigan, “Donors are fearful about their liability 
for donations. Unfortunately that liability is limited 
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Case Study:  The Story of Samir S.428

Samir S. is a Palestinian Muslim professional who immigrated to the U.S. from Kuwait over two 
decades ago. A Texan, he sponsored an orphan through the Holy Land Foundation for Relief and Devel-
opment (HLF) from 1992 until the charity’s closure. Samir S. told the ACLU that since the closure of 
HLF has been unable to fulfill his religious obligation to give Zakat. He described his fears and con-
cerns prompted by the government’s closure of Muslim charities and intimidation of Muslim donors.

The closing of HLF has had a severe impact on my general giving because you can barely find a 
place to give charity to without the fear of being questioned or looked into for giving. It also has 
had a severe impact, in terms of the story my wife and I share….

In 1992, when we married, my wife and I gave thanks by sponsoring a child. To Muslims, sponsor-
ing an orphan is one of the greatest things you can do, to change the life of a child. I chose HLF 
because I trusted it. I sponsored a three-year-old child living in a refugee camp in the Gaza Strip. 
I sponsored that girl until the HLF closed in 2001, from 1992 to 2001. That girl in Rafah, I could 
buy her a school package like a backpack through HLF. I sent money monthly and holiday gifts, 
and I received report cards and updates on how she was doing. One of the charges against HLF 
was that they sent things to the children of suicide bombers, but ironically the father of the girl 
was killed for being considered a spy for Israel. A family like that would be boycotted ordinarily. 
She was an innocent child and we wanted to give her a chance at a normal life. After the closing 
of HLF all contact has been terminated and we haven’t heard about her.

This is something that I am worried about. It is on my mind that if the HLF defendants are found 
guilty, what is to stop the government from going after the people who gave to the organiza-
tion? Is the government going to look at the people who supported the organization for 10 years 
as suspects? I don’t see any wrongdoing in what I did, but this is a worry that I have: that we will 
be suspects even though the organization was legal at the time, and the dollar amount was only 
$600, $700 a year.  

Judging by the way things are going, it seems that no one is immune. The government is already 
targeting close associates [of the charity]. When you see how severe the punishment is for 

to those of the Muslim faith. If you are a Christian 
donor, you don’t have to worry. If you ask donors 
of different faiths if they have any concerns [about 
their charitable giving], they will not have any con-
cerns that have to do with the fear of being held 
liable.”425

Some donors said that elimination of the possibility 
of retroactive criminal liability for their good-faith 
donations would make it possible for them to 
resume paying Zakat. “I think that the government 
has to take away this fear of prosecution of the 

donors along with the charitable organizations,” 
said one donor.426 “These organizations come along 
and say there are floods in Bangladesh and they 
have registered with the IRS, which to us is proof 
that they are a registered, legal organization. If that 
organization, in the eyes of the government, then 
does something that is potentially illegal, I should 
not be held responsible for their actions,” but 
instead, “[w]hat is happening now is the donors are 
being held responsible, so now I will not donate [to 
Muslim charities].”427 

Case Study:  The Story of Samir S.
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[others], then you wonder what will be the charges and punishment against people who donated 
to an organization found to be a terrorist organization. I am afraid that this is something that will 
come back to haunt me, because I am somebody who donated all these years…. 

Since then we are hardly giving anything…the amount I give is much less, it has gone down a lot. 
The orphan sponsorship was itself $600 or $700 a year. On average I gave $1,000 a year, and now 
it is $300.  This is because the charges brought against people in a vengeant [sic] way make me 
worried, and I don’t want to be accused of something ridiculous that would send me to jail for 20 
years.  It seems that people are being punished for helping people in need.

A few weeks ago a Chicago charity came to Garland. The charity provides travel expenses to hos-
pitals for traumatized child victims of war to receive medical treatment. The thing that haunts me 
is what if one of those children they assist is related to someone who did something wrong? How 
can we investigate every child they support to make sure that the parents or family of 100 percent 
of the kids didn’t do anything wrong? It paralyzes my giving. I can’t support anything comfortably 
anymore, because guilt by association is a big deal these days….

Overall, the government is creating an atmosphere of fear, of intimidation, creating a collective 
sense of worry before doing something innocent. As far as giving, I am not free…. Fulfilling Zakat 
is a major concern for me. Zakat is one of the pillars, one of the obligations of Islam, and there 
are certain things it has to go to.  Sponsoring an orphan is part of Zakat, but with everything going 
on now I have a hard time finding a place to put my Zakat money to an orphan or student sponsor-
ship. Now every place you can give is a place where you can be accused that the money is being 
used to help terrorism….

Charity in general is a major part of Islam, but sponsoring an orphan in particular is a big deal in 
Islam. Part of that is because the Prophet Mohammed was an orphan himself. You’ll see that in 
almost any Muslim country: one of the most common charity projects is an orphanage. We look 
at it that an orphan is basically helpless. Compensating an orphan with no parent is considered 
to promise us great rewards in the hereafter, because you have provided for that needy child and 
have changed their life. For me personally, my wife is an orphan; her dad died when she was four 
and her mom when she was eight. So it is personal too. In Islam giving money to that cause is one 
of the most important things you can do.

I am even worried about getting engaged in Islamic Relief [by donating] because who knows what 
is going to happen tomorrow? The HLF’s books were open, and when the government came to 
them they came back to work with the government.  So over the years we were very confident 
about HLF, that it was trusted and transparent. But now even if an organization is trusted and 
transparent and working with the government, what is to guarantee that the government will not 
shut it down?  

The fear that keeps me from donating to Islamic Relief is the fear that the same thing that hap-
pened to HLF will happen again—that everything looks and is fine, and an executive order will 
shut it down and end it. What worries me isn’t the shutting down; it is the guilt by association, 
that if we find these people guilty, we will blame donors by association. You have done something 
completely wonderful, something that you feel proud of, but you will be punished.
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ii.	Fear of Interview by Law Enforcement

Most donors expressed fears that they will be tar-
geted for law enforcement interviews for exer-
cising their religious obligation to pay Zakat. The 
ACLU’s research reveals that federal law enforce-
ment is engaging in practices that are substantially 
contributing to the climate of fear among Ameri-
can Muslim donors. As noted in section VI of this 
report, many donors reported that the FBI has tar-
geted major donors to Muslim charities for intru-
sive questioning at their workplaces and homes 
about their charitable donations and their knowl-
edge of the activities of Muslim charities locally 
and nationally. Furthermore, major donors to Mus-
lim charities have been subpoenaed to appear in 
charity-related grand juries, further contributing 
to the community’s fear. 

Muslim community members are acutely aware 
of these FBI interviews and subpoenas of donors, 
which many described as outright harassment and 
intimidation tactics. Many donors reported a strong 
fear that the same would happen to them if they 
continued to make charitable donations to Mus-
lim charities as they had prior to the government 
crackdown on Muslim charities. While donors 
repeatedly emphasized that they had nothing to 
hide, they feared that they would be put in a posi-
tion to defend their donations made in good faith. 
One donor explained, 

I stopped donating money. Because I file taxes 
I am so concerned about this. I have heard 
reports about some people who give to an 
Islamic charity, just small amounts of money, 
given from a good heart, but then are victim-
ized by it—questioned by the FBI or facing 
other impediment. I am really afraid and con-
cerned…. I also heard that they watch the bank 
transactions, and if you give to a [Muslim] orga-
nization you will be investigated.429 

A Muslim community leader in Texas told the ACLU 
that fear of questioning by law enforcement about 

donations is pervasive among American Muslims in 
his community. He said, “If until now one organiza-
tion has been considered to be legitimate and rep-
utable but now is accused of wrongdoing, if I give 
to another organization it may be accused tomor-
row. Someone will knock on my door and say ‘You 
have given money to this organization and it has 
done some wrongdoing,’ and they will ask about 

my donation. People don’t want this to happen…. 
People are scared to give because they don’t want 
to be dragged into a legal battle, to have to talk to 
law enforcement or in court.” He added that this 
fear is limiting community members’ fulfillment of 
their religious obligation to give Zakat: “This has 
affected fulfillment of Zakat. An atmosphere has 
been created in which people don’t feel as comfort-
able giving to charities, or in charity.”430

A former Department of Treasury official who 
served in the administration of George W. Bush 
admitted to the ACLU, “We have inadvertently cre-
ated an atmosphere where Muslims are getting 
increasingly wary that you can give to a charity and 
the FBI can come knocking at your door asking 
why you gave to this charity.”431 La Tonya Rashidah 
Floyd, an African-American Muslim woman, spoke 
of these fears: “For me to have even my past giv-
ing called into question, to an organization that at 
that time we didn’t even know was under investi-
gation—for the government to say we can go into 

“For me to have even my past giving 
called into question, to an organization 
that at that time we didn’t even know 
was under investigation—for the 
government to say we can go into 
the past and put you under scrutiny 
for your past giving—that makes 
me apprehensive about giving.“ 
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the past and put you under scrutiny for your past 
giving—that makes me apprehensive about giving. 
My concern is that all of a sudden the government 
will say this charity is a front for a terrorist organi-
zation and all those who gave will be brought in for 
questioning.”432 

A number of donors personally knew other Mus-
lims who had been interviewed by law enforcement 
or immigration agents about their donations. Shada 
T. spoke of the chilling effect of seeing her father 
undergo intrusive questioning by the FBI about his 
donations to Muslim charities. She explained, 

I am not able to fulfill Zakat fully. To be hon-
est, I don’t think I paid my full Zakat this year, 
because it seems every single Muslim chari-
table organization is under investigation. Zakat 
isn’t meant to be this difficult. This is an obsta-
cle for me, because I don’t know where to turn 
to. I know it’s affected me: I feel intimidated all 
the time, and I would give more if times weren’t 
so rough, but I don’t want any radars on me. 

My father got a few calls from the FBI about 
his donations, and I know that by giving in large 
amounts it attracts the FBI’s attention. It’s an 
obligation for us, it’s part of our religion, so we 
have to give, but I’ve looked into doing things 
other than giving money.433

A Pakistani-American woman told the ACLU that 
because she personally knew a donor whom the 
FBI had questioned, she had stopped making char-
itable donations, out of fear the same would hap-
pen to her. She said, “The government might come 

after me—they might ask me who are you donating 
to, why are you donating, and for what? Like what 
happened to a person I know, the FBI will come 
knocking on my door and question me.... This fear 
is what makes me stop [donating].”434 A doctor in 
Michigan similarly explained that he has limited 
his charitable giving because law enforcement and 
immigration agents had questioned his colleagues 
about their donations:
 

The main thing is not knowing who is going to 
be targeted and get dragged in for question-
ing. I know instances of colleagues who have 
been taken in for questioning by the FBI and 
Homeland Security people because of their 
donations. Certain groups are targeted: Mus-
lim charitable donors are primarily targeted, 
and that makes me uneasy and upset. I have 
limited my Zakat to a few organizations that I 
am directly involved with, organizations that I 
think, I hope, will not be targeted or investigat-
ed, like my mosque.435

For others, their awareness of FBI practice of inter-
viewing donors prevented them from fulfilling their 
religious obligation to give Zakat. For instance, a 
Lebanese-American business owner said she had 
completely ceased giving Zakat because of her fear 
of being questioned about her donations: “I have 
stopped giving, out of fear, because I think there’s 
a list, a blacklist of people who give…. I’ve watched 
a lot of innocent people, donors, being harassed by 
the FBI. I know I will be harassed by the govern-
ment if I give”436 She added that as a result of her 
fear,

My donating has changed—I used to go to every 
fundraiser. I didn’t just go to one fundraising 
event; I went to every fundraising event. Now 
I’ve completely stopped attending fundraisers. 
There’s a function tonight, a fundraiser, and 
I’m not going. It’s a legal charity, it’s not one of 
those organizations that has been shut down, 
but I’m not going…. I won’t give, me myself. I 
want to give a check to help little kids with no 

“I’m so scared to give charitably. They 
might come after me. I think when I’m 
giving, will they come after me? Will 
they put me on their hit list? There is a 
constant worry in the back of my mind.”



Blocking Faith, Freezing Charity      99 

American Civil Liberties Union

parents—we’re talking about human beings 
here—but I can’t.437

She asked, “What happened to freedom of reli-
gion? We don’t have freedom of religion because 
our religion requires us as Muslims to give to wid-
ows, orphans, disabled children, other needy peo-
ple, and we can’t practice our religion.”438

An Indian-American donor similarly told the ACLU 
that he is unable to meet his minimum Zakat obli-
gations because of fear of questioning by FBI: 

I’m so scared to give charitably. They might 
come after me. I think when I’m giving, will 
they come after me? Will they put me on their 
hit list? There is a constant worry in the back 
of my mind. I am earning more now and I want 
to give more, but I don’t want to be in the lime-
light…so I just give small amounts like $500. I 
fear giving more would put me on the hit list, 
and the government will say there is a linkage 
between me and the charity…. Because every-
thing is under scrutiny, I am not able to fulfill 
my religious obligation to give—because I am 
just afraid. There is a certain amount you have 
to give, a minimum percentage, but with this 
going on I can’t give the minimum amounts.439 

He added that his inability to make the minimally 
required Zakat donations causes him to feel he is 
not being faithful to his religious beliefs:

It affects my religious obligation to give. I am 
not following my faith, I’m not practicing my 
religion as I should. I’m like a prisoner, I can’t 
practice my religion the way I want to—there’s 
no freedom in that respect. I’m not being hon-
est to my faith, I’m being a hypocrite basically. 
Hypocrisy is so much worse than not believing 
something.440

One Muslim woman, Salma H., who was a dedicat-
ed donor to Muslim charities until the closure of the 
three largest Muslim charities in the United States, 

told the ACLU, “Our religion says you have to give 
the Zakat, for the needy…but it has been very hard 
in America for us to give. I wish there were free-
dom to give, but I will be harassed [by FBI], so I stay 
out of it. I don’t want to be harassed, asked where 
I give my money. I don’t want one day to be ques-

tioned ‘what did you do with your money, where did 
it go?’ I fear because I see people who are so good 
in giving, and they get in trouble.”441 She added, “I 
have an envelope [from a Muslim charity] asking to 
donate and I hold it and I’m worried: should I do it, 
or shouldn’t I do it? This is a fundraising envelope 
from LIFE [for Relief and Development], to rebuild 
Gaza. I used to always send money when I received 
these envelopes, but now I am worried, should 
I or shouldn’t I?”442 Salma H. says it affects her 
religious freedom: “It affects me. When I donate I 
accept from God I am doing my deeds, what I am 
supposed to do. I feel like I am not doing my reli-
gion right.”443

Several donors explained that their perception that 
the Muslim community is under surveillance and 
that their financial transactions are being moni-
tored affects their charitable giving. One donor 
explained, “When you think someone is watch-
ing you constantly, you hesitate. I have heard that 
when you write a check, it is monitored…. I also 
heard that they watch the bank transactions, and if 
you give to a [Muslim charitable] organization you 
will be investigated…. Based on what I see in the 
media, the way they are monitoring people, is very 
outside the American way.”444 A Muslim religious 

“It affects my religious obligation 
to give. I am not following my faith, 
I’m not practicing my religion as I 
should. I’m like a prisoner, I can’t 
practice my religion the way I want to—
there’s no freedom in that respect.”
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leader added, “Because of this scrutiny on Mus-
lims’ funds…we are hesitant to give Zakat. Because 
we feel we’re being observed a lot, we fear some-
one will turn up on our doorstep asking where our 
charitable funds have gone.”445

iii.	 Fear of Immigration       	
  Consequences of Donating

Some donors feared immigration consequences, 
such as deportation or denial of citizenship, asy-
lum or a green card, because of their charitable 
donations. The ACLU found that immigrants, espe-
cially those who are out of immigration status or 
those with pending immigration relief applica-
tions, are especially fearful of making charitable 
donations, and most donors in this category have 
completely ceased giving Zakat. According to an 
attorney who has provided legal advice to Mus-
lim donors in Michigan, “There is a sense people 
have that they can be denied an immigration ben-
efit because of their donations.”446 This fear is not 
unfounded, as non-citizens can be denied entry to 
the United States or deported for having provided 
material support to organizations that have never 
been designated as terrorist,447 and thousands of 
asylum applicants have been denied asylum under 
material support provisions contained in immigra-
tion law.448 The Department of Homeland Securi-
ty interprets the expansive immigration law ban 
on material support to apply even to those who 
are coerced into providing support to blacklisted 
groups, and thus have barred from asylum protec-
tion individuals forced at gunpoint to give Colom-
bian guerillas food or a cup of water.449

American Muslims’ fear is compounded by seri-
ous delays in the processing of green card and cit-
izenship applications since September 11, 2001. 
A great number of Arab, Muslim, Middle Eastern, 
and South Asian applicants have suffered from 
years-long, systemic delays in the green card and 
naturalization process. Many immigrants who 
have satisfied the requirements to become U.S. 

citizens are left in limbo for months or years due 
to slow processing of a background check called 
the FBI name check, and the ACLU has filed five 
class action lawsuits challenging these delays.450 
Donors’ fears about delays based on charitable 
giving may be well-founded. The specific cause of 
the systemic delays in the FBI name check process 
are primarily due to a drastic modification in 2003, 
which required applicants’ names to be checked 
not only against the names of suspects and targets 
of investigation (so-called “main files”), but against 
“reference files,” which include the names of any-
one who might have come into contact with the FBI, 
including innocent witnesses, victims, and people 
who have applied for security clearances (such as 
for employment purposes).451 If the FBI has inves-
tigated a Muslim charity and generated a list of 
donors or volunteers, those names may be con-
tained in the database of names.

One Palestinian immigrant told us that he ceased 
giving Zakat while his application for a green card 
was pending. He said, “I have been in the United 
States for four years. For the first three years after 
coming I did not give any penny to charities or even 
to my mother, brothers, and sisters back home, 
because I was looking for permanent residence and 
citizenship, and I was scared my donations could 
affect this.”452 A Lebanese immigrant similarly told 
the ACLU, “I was in the process of getting my citi-
zenship [when HLF was closed]. I have been wait-
ing three years since I applied; I am still awaiting 
security clearance. I worried that my citizenship 
would be denied because of my donations, I feared 
I would be the next to be arrested, so I decided I 
want to hold off on giving until after I get my citi-
zenship.”453 A Bangadeshi immigrant also told the 
ACLU that he has suspended all charitable giving 
while his naturalization application is pending, for 
fear that he would be denied citizenship because of 
his Zakat donations: 

I don’t give money to any organization, espe-
cially until I know fully what is going to hap-
pen with my immigration case…. I stopped 
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giving about two years ago, ever since there 
was a delay in my immigration case…. I am 
really afraid to donate money to any Islamic 
organization because I feel I will be a victim of 
misjudgment by an immigration agency. I feel 
great fear.454

A Palestinian who immigrated to the United States 
20 years ago told the ACLU he fears he will be 
denied citizenship on account of his Zakat dona-
tions to legal charities, and has limited his char-
itable giving as a result. He explained, “I am 
particularly afraid of donating because I applied for 
citizenship two years ago…. I worry that the gov-
ernment will link me to my charitable giving, and 
will deny me citizenship because of my donations, 
even though they went to Muslim charities that had 
a good track record. I worry that my charitable giv-
ing will impact my citizenship application—maybe 
immigration knows that I gave to Muslim charities, 
and maybe that will affect the decision on my citi-
zenship application.”455

Other donors expressed fear that immigration 
relief such as asylum could be revoked on account 
of their charitable donations. Stories of such immi-
gration consequences circulate among some 
immigrant Muslim communities. For instance, one 
donor told the ACLU, “I am fearful that if I write 
a check to a charity, I will have problems. For 
instance, one guy with asylum who wrote a check 
to HLF lost his asylum benefit.”456

b.	 Inability to Donate Zakat to 
Preferred Recipients in Accordance 
with Religious Beliefs

Many Muslim donors reported that they have ceased 
making donations for overseas humanitarian relief 
or orphan sponsorship despite a preference to do 
so, and in some cases in contravention of their reli-
gious beliefs that their Zakat donations should be 
directed to needy Muslims overseas or for orphan 
sponsorship. In interviews with the ACLU, numer-
ous Muslim donors stated that according to their 
religious beliefs and personal understanding of 
the categories of preferred or mandatory recipi-
ents of Zakat in Islam, they strongly preferred or 
felt obligated to give Zakat for overseas humani-
tarian relief, for needy individuals in their coun-

tries of origin, for refugees, or for orphans. Many 
American Muslims reported that because of the 
closure, and in some cases prosecution, of Muslim 
charities that provided humanitarian assistance 
overseas or funded orphan sponsorship programs 
overseas, they felt that they could not fulfill their 
religious obligation to give Zakat to these preferred 
or mandatory beneficiaries of Zakat.

Numerous donors told the ACLU that because of 
fear of the consequences of donating, they make 
Zakat donations only to local charitable causes 
rather than for overseas relief. Some of these 
donors told us that their religious beliefs required 
them to give their Zakat for humanitarian aid or 
disaster relief for needy Muslims overseas. As one 

“I would prefer to send my Zakat to 
the needy overseas. Zakat specifically 
has to go to the most needy, wherever 
in the world. I feel it should be 
paid overseas, but given the fear 
factor I cannot send it there.”



102       Blocking Faith, Freezing Charity

American Civil Liberties Union

donor explained, “You compare two societies, and 
you see that those overseas have greater need and 
live in harder times, so you should give your Zakat 
to them.”457 A Muslim religious leader explained, 

Because of this scrutiny on Muslims’ funds, 
and the shutting down of HLF and other Mus-
lim charities, we are hesitant to send funds 
abroad, because each penny will be scruti-
nized…. There are more truly deserving recipi-
ents of Zakat overseas than over here. Here in 
the U.S. people who are needy may have things 
they don’t truly need, so they may not be truly 

deserving of Zakat—they may have luxuries like 
video games and televisions and computers.458

According to these donors, their religious belief is 
that Zakat should go to the neediest Muslims glob-
ally, which some said they understand to mean 
Muslims living in areas afflicted by humanitarian 
disasters (such as natural disasters or conflict) or 
Muslim refugees. These donors noted that accord-
ing to these beliefs, their Zakat should be direct-
ed to humanitarian aid in hotspots such as Iraq, 
Afghanistan, Somalia, Pakistan, Kashmir, Bosnia, 
Chechnya, southern Lebanon, and the Occupied 

LIFE for Relief and Development, a Michigan-based American Muslim charity, provided medical relief to areas in Lebanon 
devastated by the 2006 Israel-Lebanon conflict.  Some Muslims told the ACLU that while they prefer to make Zakat 
contributions to Muslim charities that provide humanitarian aid to Lebanon and elsewhere overseas, they no longer does 
so because of fear that their donations to such populations may come under scrutiny or could run afoul of the law despite 
their intention to support humanitarian aid. (LIFE for Relief and Development)



Blocking Faith, Freezing Charity      103 

American Civil Liberties Union

Palestinian Territories, but felt that donating to 
needy Muslims in these areas is not an option 
for them. These donors expressed fear that their 
donations to such populations may come under 
scrutiny or could run afoul of the law despite their 
intention to support humanitarian aid. 

A former Department of Treasury official who 
served in the administration of George W. Bush 
explained that because of the Treasury Depart-
ment’s actions, “We’re probably dealing with tens 
of thousands of people who are being turned away 
from the [humanitarian] sector, who think it’s a 
stressful time to give overseas so I’ll give to my 
local mosque or at the local level instead. It’s a 
shame that they feel constricted.”459

One doctor told the ACLU, “Most of us, including 
myself, are now giving only to local causes instead 
of overseas, because I fear the accusation at some 
point that the money went to supporters of terror-
ism under U.S. law.”460 He added, “When we are at 
Friday prayer, which is the main prayer for Mus-
lims, every week it used to be that Muslim mosques 
would encourage people to donate to areas of need 
overseas, especially for humanitarian relief in Iraq, 
Afghanistan, Palestine, and Somalia. But now you 
hardly ever hear requests for donations to anyone, 
especially to these areas.”461 A Chinese-Amer-
ican Muslim explained to the ACLU that he was 
unable to contribute to relief aid after the May 2008 
Szechuan earthquake, explaining, “People’s con-
scious perspective is that it is dangerous to give 
overseas, because of the fear of being related to 
an organization that will come under the scrutiny 
of the government. My overseas donations have 
become very, very limited because of this. Before, 
I gave money to humanitarian relief in China. Even 
though China is under ‘terrorist watch’ there are a 
lot of needy people there, but now to give to China 
is impossible as a Muslim.”462

One Lebanese-American Muslim told the ACLU 
that he used to make Zakat contributions to Mus-
lim charities that provided humanitarian aid in 

Lebanon, but no longer does so because of fear. He 
said, “I would prefer to send my Zakat to the needy 
overseas. Zakat specifically has to go to the most 
needy, wherever in the world…. I haven’t sent my 
Zakat overseas since HLF closed. I am not satisfied 
with paying Zakat here [in the U.S.]. I feel it should 

be paid overseas, but given the fear factor I cannot 
send it there. There is this atmosphere of fear, and 
if it improves, then we can resume sending money 
overseas.”463

One Muslim woman who previously donated to 
Muslim charities that provide humanitarian assis-
tance overseas told the ACLU that she has stopped 
doing so. She said, “Now I try to give here, I don’t 
send anything overseas, because I don’t want to 
be harassed and asked where I give my money. I 
get mail about donations for Gaza, and I get scared 
and say no. I would love to help, but I don’t want to 
be in trouble. I don’t have freedom to send money 
overseas, such as to Gaza, because I will be ques-
tioned.”464 She explained that according to her reli-
gious beliefs, refugees and schoolchildren overseas 
are preferable recipients of Zakat: “It would be bet-
ter for the Zakat money to go overseas, for food and 
school. With Zakat, the most important thing is that 
the money goes to people in the most need, espe-
cially to refugee camps, where there is no money, 
no food. I want my Zakat to buy school materials 
for needy children overseas, but I can’t.”465 Another 
Muslim woman similarly explained,

“Compensating an orphan with no 
parent is considered to promise us great 
rewards in the hereafter, because you 
have provided for that needy child and 
have changed their life. In Islam giving 
money to that cause is one of the most 
important things you can do.”	
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Before I would send money abroad to Pakistan 
and India. Now we cannot; otherwise there 
would be a red flag on my bank account. I am 
not able to fulfill Zakat the way I want. I want to 
send that money to the poor people overseas 
who need it most, to Pakistan or Africa. Here at 
least the government takes care of the poor by 
issuing food stamps, but overseas there is no 
alternative, so people will starve…. I really feel 
thwarted because I can’t provide help where it 
is needed.466

Many Muslims told the ACLU that their under-
standing of Zakat is that the preferential category 
of recipients is the needy in their country of origin. 
These donors explained that in their understanding 
of Islam, Zakat preferably should go to the needy 
closest to them, which they interpret to mean those 
in their countries of origin. Many of these donors 
told us that they are unable to give Zakat in accor-
dance with this religious belief, because of their 
perception that they could be targeted for donations 
to their countries of origin. One Pakistani-Amer-
ican Muslim woman told the ACLU, “With recipi-
ents of Zakat, it starts with the first circle, kin; the 
second circle, distant relatives and others in your 
homeland; then beyond. You are supposed to take 
care of the poor people among your relatives and 
the needy people closest to you, first. But I can’t.”467 
One Palestinian-American Muslim told the ACLU, 
“We say in Islam you help the needy people close 
to you that you know, and go from there. We have 
a saying in Arabic, words from the Qu’ran, that you 
help those closest to you. Of course I would prefer 
to give to a charity that directly takes money to Pal-
estine, but there is no Muslim organization here [in 
the United States] now that can make it possible 
to give to Palestinians [without fear of government 
retribution].”468

A number of American Muslims reported that their 
ability to freely and fully exercise their religion is 
limited because of their perception that orphan 
sponsorship programs—especially for Muslim 

orphans—are verboten. Many donors feared that if 
they sponsored a Muslim orphan, they could be tar-
geted if it was later found or alleged that the child’s 
relatives had committed a terrorist act.469 One 
Muslim who had previously sponsored an orphan 
through HLF for ten years until HLF’s closure told 
the ACLU that since the closure of HLF, he feels 
that although he views orphan sponsorship as an 
obligation of his faith, sponsoring an orphan is no 
longer an option. He said, 

Fulfilling Zakat is a major concern for me…. 
[T]here are certain things it has to go to. 
Sponsoring an orphan is part of Zakat, but 
with everything going on now I have a hard 
time finding a place to put my Zakat money to 
an orphan or student sponsorship…. Charity 
in general is a major part of Islam, but spon-
soring an orphan in particular is a big deal 
in Islam. Part of that is because the Prophet 
Mohammed was an orphan himself. You’ll see 
that in almost any Muslim country: one of the 
most common charity projects is an orphan-
age…. Compensating an orphan with no par-
ent is considered to promise us great rewards 
in the hereafter, because you have provided for 
that needy child and have changed their life…. 
In Islam giving money to that cause is one of 
the most important things you can do.470 

He explained that he is scared off from orphan 
sponsorship because, “The thing that haunts me is 
what if one of those children they assist is related 
to someone who did something wrong? How can 
we investigate every child they support to make 
sure that the parents or family of 100 percent of 
the kids didn’t do anything wrong? It paralyzes my 
giving.”471
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c.	 Non-Muslim Charities Not 
an Adequate Option

The government hasn’t said you can’t give 
Zakat—Zakat isn’t outlawed—but the inference 
is that you can’t give to a Muslim charity. People 
have tried to find an accepted charity to give to, 
but if it is a Muslim charity there is a cast on it.

—Muhammad H., Dallas, Texas472

There are Christian charities and Jewish chari-
ties, but why not Muslim charities? Christian 
and Jewish charities exist to fulfill their reli-
gions. Being a Muslim, I want to fulfill my reli-
gion. Zakat, which is our charity as Muslims, it 
has to go through certain channels. I am not an 
Islamic scholar, so I don’t know who Zakat is to 
be distributed to and how it is to be handled; I 
must rely on Muslim charities for that. As far as 
where my Zakat is going, I have to give Zakat to 
those who know the rules of how to distribute the 
money. Being a good Muslim requires this.

—Abdullah J., Allen, Texas473

American Muslim donors interviewed by the ACLU 
nearly unanimously agreed that they could not ful-
fill their obligation to give Zakat by making dona-
tions to secular charities or charities of other 
faiths. Though there is not unanimity in this belief, 
many donors reported that they believe that Zakat 
must be given to other Muslims, and according-
ly believed Muslim charities were the only means 
of ensuring their Zakat was distributed among 
needy Muslims. Others reported that their obli-
gation to give Zakat would not be fulfilled if it was 
not distributed in accordance with the rules pre-
scribed in Islam regarding the permitted recipients 
of Zakat. For these donors, only Muslim charities 
or mosques are capable of distributing Zakat in 
accordance with their religious beliefs.

According to Laila al-Marayati, former presidential 
appointee to the U.S. Commission on International 

Religious Freedom and a former member of the 
State Department’s Advisory Committee on Reli-
gious Freedom Abroad who serves on the board of 
directors of a Muslim charity,

People ask ‘why can’t Muslims give to just any 
group?’ But there are certain requirements in 
Zakat, and by giving to certain organizations 
that have experience with this you are fulfilling 
your obligation in the way you are required. For 
example, money given during Ramadan has to 
be spent only on a project, not on overhead. 
People look for that reassurance, and they ask 
[Muslim charities] about this. You can’t ask 
CARE, Caritas, or Save the Children about this. 
This is the other piece of the religious free-
dom aspect: Muslims need to be sure that they 
are giving to an organization that knows what 
is involved [in distributing Zakat]. Giving to a 
Muslim group isn’t just about giving to a Mus-
lim recipient, but giving to an organization that 
understands the religious rules…. People need 
a group that they can trust Islam with—not just 
any organization can gain that trust.474

Religious scholars repeatedly told the ACLU that 
in their understanding of Islam, a Muslim could 
not discharge her Zakat obligation by donating to a 
secular charity or a non-Muslim faith-based char-
ity. According to one Imam, a non-Muslim chari-
ty would not understand that the Qu’ran specifies 
approximately eight specific categories of recipi-
ents for Zakat. The Imam explained, “A group that 
is not Muslim first wouldn’t understand what Zakat 
is, so they wouldn’t know the laws of Islam, which 
clearly outline who should receive Zakat. So I can’t 
give my Zakat, my 2.5 percent, to non-Muslim 
groups.”475 According to another Imam, 

Christian or secular charities will not work for 
Muslims. For us, Zakat is a part of our reli-
gious tradition, and it must not be treated the 
same way as Christian charity. Collection and 
administration of Zakat must be in the hands 
of Muslims. The beauty of religious freedom in 
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this country is we do not force the articles of 
one faith onto another faith. It is unacceptable 
for Muslim charity to be administered by those 
who are not Muslim. Secular charity is charity, 
but ours is faith-based, it is part of our belief 
system and very strongly connected to a strong 
pillar of Islam. Our mandatory charity cannot 
be treated as secular giving. It would be disre-

specting our religion to have the government 
or a secular organization administer Zakat. 
Because this is part of our faith, because Allah 
orders the giving of Zakat, the administrator of 
Zakat must understand that Islam has specific 
characteristics, and that there are specific cat-
egories of recipients of Zakat.476

Donors also told the ACLU that according to their 
religious beliefs, they could not donate Zakat to a 
non-Muslim charity. One donor explained, “Zakat 
has a very strict rule surrounding who receives it: 
very poor destitute Muslims, travelers, people who 
can’t give Zakat…. You can give a secular charity 
Sadaqah [optional charity], but not Zakat [obliga-
tory charity]. Zakat is just for Muslims.”477 Another 
Muslim said proper distribution of Zakat is neces-
sary to fulfill his religious obligation to give Zakat: 

The obligatory charity, Zakat, has to be han-
dled by those who know exactly the proper 
rules for distributing Zakat. Zakat is obliga-
tory, and has to be given to about eight cate-
gories of preferred recipients for Zakat. There 
are proper ways in which Zakat is given out, 
and these eight categories are properly cate-
gorized by the proper organizations. Someone 
who has that understanding when distributing 
that charity is extremely important. It is vital to 
distribute Zakat properly to please God and to 
attain religious fulfillment.478

Some donors also expressed concern that a non-
Muslim, faith-based charity would potentially use 
their donations to promote a faith other than Islam, 
in contravention of their religious beliefs. One 
donor said, “If I believe in Islam and believe it is the 
true religion, then it would be hypocritical and con-
tradictory of me to give a big chunk of my money 
to promote Christianity, Hinduism, or Judaism—
for example, to give money to a Christian charity 
that goes to Sudan to convert people to Christian-
ity.”479 An Imam explained, “We can’t give charity to 
someone who is promoting another religion, so we 
wouldn’t give to a church.”480

“Giving to a Muslim group isn’t just 
about giving to a Muslim recipient, 
but giving to an organization that 
understands the religious rules. 
People need a group that they 
can trust Islam with—not just any 
organization can gain that trust.”



Blocking Faith, Freezing Charity      107 

American Civil Liberties Union

d.	 Religious Rights Violations 
Due to Continued Sequestering 
of Charities’ Funds 

The millions of dollars that were confiscated 
from all the charities, I think that every penny of 
that money must go to all the needy families the 
donors intended it to go to. It is the right of the 
giver to give the Zakat to its intended recipient, 
and it is the right of the recipient to receive that 
donation. It is a religious donation, not a busi-
ness transaction. According to our faith it is a 
religious giving that must be respected.

—Nabil Sadoun, Richardson, Texas481 

The federal government continues to seques-
ter charities’ frozen funds and on the basis of all 
publicly available information, the Department of 
Treasury has denied all requests to transfer fro-
zen charitable funds to humanitarian assistance or 
other charitable causes in the spirit of the origi-
nal donors’ intentions. The Department of Trea-
sury’s 2007 Terrorist Assets Report, which the 
Treasury Department has not updated, reports 
that the seized assets of international terrorist 
organizations, a category that includes U.S.-based 
charities whose assets were seized pursuant to 
an OFAC blocking order, totals over $20 million 
($20,736,920).482 Some of these frozen charitable 
funds have been held in U.S. government bank 
accounts for over seven years. The laws that autho-
rize the freezing of assets do not set any timeline 
or limit for the discharge of these funds, such that 
the frozen charitable funds could be held indefi-
nitely. The Department of Treasury has denied 
repeated requests to allow transfer of blocked 
funds for humanitarian or disaster relief in accor-
dance with the intent of the originators of these 
funds, charitable donors, even though the Depart-
ment of Treasury has authority to allow transfer of 
frozen funds.483

While the different schools of Islam do not have 
clear rules on whether the religious obligation of 
giving Zakat has been satisfied if the donor gives 
the money to charity but the funds are subse-
quently seized before distribution to the intended 
recipients, several Islamic scholars and religious 
leaders explained to the ACLU that in their view, 
the obligation to give Zakat is not fulfilled when the 
charitable funds are seized and frozen. According 
to one Imam, “When a charity’s assets are frozen, 
a lot of people feel their Zakat has been unfulfilled, 
unaccepted by God, and therefore they have to 
give more money to fulfill their obligation.” 484 The 
Imam further explained that in his understanding 
of Islam, “From a technical point of view, Zakat is 
unfulfilled if it does not reach its rightful owners. 
The rightful owners of wealth are the needy and 
poor, not the Treasury Department or the U.S. gov-
ernment banks. Zakat, as mentioned in the Qu’ran, 
is not fulfilled if it does not reach the rightful own-
ers. There is a consensus of scholars of Islam that 
if the money does not reach a needy person then 
Zakat is not fulfilled.”485

Another Imam told the ACLU, “About recipients 
of Zakat, it is a very strong general rule in Islamic 
law, which is connected to belief, that the intent of 
the donor must be stuck to. The intent of the donor 
is law. Because it is belief and faith and inten-
tion in the heart, so the act of giving Zakat must 
be bound to the intention of the donor…. This rule 
is very strong in Islam. If the intended recipient of 
Zakat dies, we have to go back to the donor to ask 
for permission to give to someone else even if that 
other person is in the same circumstances. We are 
bound religiously to get permission. The rule is you 
must observe the intention of the donor, otherwise 
religiously we feel ourselves to be a sinner.”486 The 
Imam continued, “Zakat is never fulfilled if it does 
not go to its intended recipients. It is a big sin from 
our theological perspective. Zakat cannot be held 
back from needy people, because it must reach 
needy people as soon as possible—so it must not 
be stored somewhere and not given to the needy 
people who were intended to receive it.”487
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For some Muslims interviewed by the ACLU, the 
government’s seizure of Zakat that they gave in 
good faith has prevented them from fulfilling their 
obligation and thus infringed on their free and full 
exercise of their religion. The ACLU interviewed a 
number of Muslim donors who had made a Zakat 
donation to HLF just before its funds were seized. 
Some of these donors told the ACLU that the freez-
ing and holding of their Zakat money prevented 
them from fulfilling their religious obligation to 
give Zakat. One donor said, “If the money doesn’t 
reach there, it left you but it didn’t cleanse you, it 
didn’t cleanse your soul. It doesn’t do any good if 
it didn’t create a benefit for someone in need, if it’s 
held in a government bank. My religious right was 
definitely violated by the government when it held 
my Zakat.”488 Another donor told the ACLU, “I gave 
to HLF. There is religious consequence for me, 
because I gave and that money is held by the U.S. 
government.... I have the small sorrow in my heart 
that that person should have received that Zakat 
money and could have eaten one more meal.”489

Of the government’s continued holding of the fro-
zen charitable funds, one Texan donor said, “Reli-
giously, it is the worst thing that can happen.”490 
He added, “The government has put their hands 
on millions of Zakat dollars given by citizens to 
give to orphans and the needy. Why should we pay 
[Zakat] when we don’t know if our religious duty 
is fulfilled or has been taken by the government? 
Me, personally, I donated to HLF in the last day or 
two before HLF closed…. Religiously, money dis-
persed, especially when it is Zakat, when you put it 
to a certain way, it should go to the exact intention 
that you have. It must go according to your will, the 
donor’s intent. If you gave the money for an orphan 
in Palestine, it is unacceptable even for it to go to 
an orphan in Iraq.”491

A donor in Michigan told the ACLU, “My money to 
HLF was frozen, big-time…. My religious rights 
have been violated because the Zakat we donate is 
something we are obligated to give, and we cannot 

just give it anywhere. We have to give it to Islamic 
centers, orphans, for the needy such as the home-
less, and to support civil rights and empowerment 
of the community. I donated to HLF for orphans and 
needy families overseas, and that money was fro-
zen, the donations didn’t go through. The money 
is obligated to go to the orphans and needy peo-
ple and it didn’t go to them, it is in a government 
bank.”492 The donor expressed concern that he is 
unsure how to fully discharge his religious obli-
gation to give Zakat in light of the continued hold-

ing of his Zakat funds. He said, “We ask the Imam 
and other religious scholars, what should we do [to 
meet our religious obligation]? Do we give again, 
through a different organization? We have ques-
tions about this.”493

Moreover, some donors pointed out that the seques-
tering of their Zakat funds violates not only their 
religious right to give Zakat, but also the religious 
rights of the intended recipients of those funds to 
receive Zakat. According to one donor, “Religious-
ly, it is the right of the needy recipients to dona-
tions. The needy have religious rights to receive 
Zakat from the resources of the rich, whether gov-
ernment or individuals.”494 Another donor said, “In 
Islam it isn’t only an obligation to give, but for the 
needy it is their right to receive that money.”495

“If the money doesn’t reach there, it 
left you but it didn’t cleanse you, it 
didn’t cleanse your soul. It doesn’t do 
any good if it didn’t create a benefit 
for someone in need, if it’s held in 
a government bank. My religious 
right was definitely violated by the 
government when it held my Zakat.”
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Not only has the Treasury Department denied spe-
cific licenses requested by designated charities for 
transfer of frozen charitable funds to humanitarian 
relief, but in 2004 and 2007, the U.S. government 
filed criminal forfeiture actions against U.S.-based 
Muslim charities Holy Land Foundation for Relief 
and Development (HLF) and the Islamic Ameri-
can Relief Agency-USA (IARA), respectively.496 An 
attorney representing IARA in a civil case in which 
IARA seeks the release of the funds for humani-
tarian aid, told the ACLU, “Donors have expressed 
an intent to help the impoverished, such as to sup-
port IARA’s meal-a-day program in Zaire. Over a 
million dollars of donors’ religious money that was 
donated has been seized, and orphans have been 
left without donations. The forfeiture action further 
frustrates the donors’ intent.”497



110       Blocking Faith, Freezing Charity

American Civil Liberties Union

“How do I explain to my son that unlike a church that 
has a picnic in the park, we are unable to participate 
in such events? Because participating in events creates 
a headache for us, we decide why don’t we just stop 
having these events? We want to participate because this 
is part of our religion, but what is being affected is the 
degree of my participation in my religious institutions.”
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a.	 Limitations on Freedom of 
Association Due to Climate of Fear

Mosques not only serve as prayer spaces, but as 
hubs for various facets of religious and cultural 
life. Mosques also serve as religious schools, char-
ity distribution centers, Arabic language schools, 
and youth centers. ACLU research reveals that 
the atmosphere of fear created by the closure of 
Muslim charities, law enforcement interviews of 
Muslim donors and other Muslims, and crimi-
nal prosecution of some Muslim charity leaders 
for material support, is limiting American Mus-
lims’ freedom to associate with Muslim religious 
and community organizations, including mosques, 
Islamic schools, Arab and Muslim advocacy orga-
nizations, and Muslim charities. 

Many American Muslims reported to the ACLU that 
the climate of fear created in part by the govern-
ment’s policies regarding Muslim charities and 
charitable giving affects their participation in a 
wide range of religious activities. In Michigan and 
Texas, Muslim community leaders and members 
described to the ACLU the consequent chilling 
effect on Muslims’ participation in religious activi-
ties such as congregational prayer at the mosque 
on Friday, Eid celebrations at the conclusion of 
Ramadan, or other communal religious rituals. 
This chilling effect implicates both freedom of reli-
gion and association, in contravention of constitu-
tional and human rights protections. 

IX.  
Chilling Effect 
on Association with 
Muslim Community and 
Religious Organizations

An Imam in Michigan told the ACLU, “I feel that 
the atmosphere of fear has affected the religious 
freedom of some people. Some people think even 
going to Friday prayer or another religious ritual 
at the mosque can get them in trouble. They don’t 
feel comfortable participating. That is very unfor-
tunate—people conclude there is a level of risk, if 
they were to exercise their religious freedom.”498 A 
Muslim donor in Texas, Rabia Said, told the ACLU 
of the effect on Muslims in Texas, 

What they are affecting is the institutions 
through which I participate in my religion. How 
do I explain to my son that unlike a church that 
has a picnic in the park, we are unable to par-
ticipate in such events? Because participating 
in events creates a headache for us, we decide 
why don’t we just stop having these events? 
We want to participate because this is part of 
our religion, but what is being affected is the 
degree of my participation in my religious insti-
tutions. We don’t want to sacrifice who we are 
and what makes us Muslims.499

Texan Muslim Salman O. told the ACLU, “The num-
ber of volunteers at the masjid [mosque], the peo-
ple who associate with the masjid, who donate 
regularly [to the mosque], they have gone down. 
People want to keep their sheet clean. When the 
government made the list of unindicted co-con-
spirators, including NAIT [North American Islamic 
Trust] and ISNA [Islamic Society of North Ameri-
ca], it really created fear, because these are main-
stream organizations, umbrella organizations. 
People view these as mainstream, liberal groups, 
and they see those being targeted.”500 Nadir Y. sim-
ilarly said, “Since the government harassment 
started, membership to the masjid [mosque] has 
gone down about 50 percent, because of the retali-
ation [against Muslim charities] from the govern-
ment. We have Islamic schools that can hardly find 
board members to run it; any Muslim community 
group, it’s the same. We see people running away. 
People are shying away from leadership.”501 
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According to Koresh A.,

The impact is not only on the individual level, 
but also on the social level. There are people 
who stopped coming to the mosque because 
of fear that the government is tagging the cars 
of people going to the mosque. The reality is 
it affects every religious aspect of a Muslim’s 
life—they are not showing up at the mosque, 
are not giving to the mosque, we cannot have 
religious conversations over the phone or in the 
mosque because we fear someone is listening 
and will misunderstand what we say. There are 
people who are fearful and therefore won’t be 
on the board of the mosque. I personally know 
people who are on the board of the mosque and 

will not have their name officially on the board 
because they are fearful that the government 
will close down the mosque and then the gov-
ernment will come after them.502

One Muslim Texan described his fear of criminal 
prosecution if he continued in the activities he par-
ticipated in at his mosque prior to the closure of 
HLF:

Especially during the few years after HLF 
closed, I didn’t want to do anything for the 
community, I wanted to stay home. After HLF 
closed I didn’t do as many activities as I used 
to for the mosque. We used to do activities at 
the mosque for the youth—we would take them 

Worshippers pray during the Eid celebration at the conclusion of Ramadan. About 5,000 Muslims attended the 
congregational service. (Thomas Busler/Memphis Commercial Appeal)
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on a monthly picnic for youth or small fami-
lies, or have a meeting. These activities are 
scaled back after the closure, and these activi-
ties haven’t resumed fully. I also used to lead 
Boy Scouts with the mosque, but I stopped for a 
while, mainly because of intimidation and fear 
that the government might suspect that we are 
doing something. I saw that some [Muslim] 
brothers went to jail and I don’t want to go to 
jail.503

The ACLU also found that there is a common per-
ception among many members of the Muslim 
communities in Michigan and Texas that those 
active with Muslim community and religious orga-
nizations will be targeted for interviews with law 
enforcement or for criminal charges on account 
of their constitutionally protected association with 
legitimate Muslim community and religious orga-
nizations. Our research reveals that this perception 
of the price of association with Muslim community 
and religious organizations affects Muslims’ par-
ticipation in Muslim community organizations. 

A Muslim community leader in Texas told the ACLU, 
“A vital freedom is the freedom to be active in 
issues for the community. Now there is a high price 
for being active, whether active in charities, active 
in mosques, or active in [Islamic] schools, or other 
Islamic organizations…. This atmosphere discour-
ages Muslims from being active, because being 
active can cause you to be put in jail.”504 He contin-
ued, “The price of religious activism has paid a toll 
on those active in the religious community: peo-
ple have been indicted; their businesses suffered; 
they have faced immigration issues such as delays 
in citizenship, delays in visas, or deportation; they 
have faced profiling in the airport, harassment by 
the IRS, and interviews by the FBI.”505 

According to one Muslim woman, Melissa R., “My 
husband has turned down several offers to be on 
the boards of organizations. He even declined to 
be on the board of our mosque.” 506 She continued, 
“We are very community-oriented people, and we 

want our children to take leadership roles as they 
become adults, but we have to tell them your own 
self-preservation is more important than being 
involved in the community because you don’t know 
what the government will do next. I think the Mus-
lim community organizations are benign, but I will 
not choose to work with them because of the fear 
of guilt by association—it’s too risky.”507 

One Muslim involved with a Palestinian human 
rights advocacy organization in Michigan said, 

“People are shying away from joining us and sup-
porting us, because of the government’s grip on 
Muslim charities and the Muslim community. A 
number of people are no longer coming to our 
events, fearing that they will be persecuted for the 
organizations they associate with and what they 
say. It is at the point where we feel the government 
can prosecute us not just for terrorism but also for 
our association and speech.” 508 He added, “People 
tell us they want to support us and they want to 
come to our events, but they fear to come because 
they don’t want to express any support for Pal-
estine. The Holy Land Foundation case was a big 
cause of this—that legal battle was followed very 
closely here [in Michigan].”509 

“How do I explain to my son that unlike 
a church that has a picnic in the park, 
we are unable to participate in such 
events? Because participating in events 
creates a headache for us, we decide why 
don’t we just stop having these events? 
We want to participate because this is 
part of our religion, but what is being 
affected is the degree of my participation 
in my religious institutions. “
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Another Muslim told the ACLU that the atmosphere 
of fear has limited his ability to get involved in local 
and national advocacy efforts regarding the closure 
of Muslim charities; like many others interviewed 
for this report he preferred not to be identified:

The climate of fear has affected my associa-
tion, absolutely. I think twice—for example, I 
want to go meet with the Muslim Legal Fund 
of America guy to see what I can do about the 
closure of Muslim charities, but I am afraid to 
go to his office to meet with him. I am afraid 
the FBI will follow me after that meeting. I will 

go to a masjid [mosque] but I am afraid to put 
my name down with any group. I even thought 
a hundred times before giving my name [to the 
ACLU].510

The ACLU also documented a common fear of 
appearing in public with those who have been 
indicted or are perceived to be under investiga-
tion, because of fear of guilt by association. Sev-
eral American Muslims cited the high-profile 
criminal prosecutions of Muslim charity leaders 
and employees for material support, and their 
perception that the government has successfully 
imposed guilt by association on these community 
members, as a reason for this fear. One Muslim 
woman who worshipped at the same mosque as 
several of the HLF defendants told the ACLU, “The 
fear has really affected how my family reaches 
out to certain people in our community—you don’t 
want to be seen with certain individuals. I have a 
fear of being investigated, of being associated with 
people who have [legal] claims against them. With 
the government it is a guilt you can’t deny, the guilt 
by association—it’s a web you can’t get out of, it’s 
endless. We’re more cautious about attending cer-
tain fundraising dinners because of the fear of tak-
ing photos [with people] or taking down names.”511 
She added, 

We don’t have as much outward participation 
in our religion as we used to. After the closing 
of HLF, we didn’t know that if praying in con-
gregation meant the government was taking 
photos of our faces together, and we decided 
we don’t have to pray at the mosque. Because 
of the government’s intimidation, if we pray in 
congregation we fear more questioning: what 
is your connection to that person you were seen 
praying with? More people like us are choosing 
to pray at home instead of getting out and pray-
ing in the congregation. There is a lot of suspi-
cion and fear. We have moved away from being 
in the mosque as much.512

A Muslim woman prays with other congregants during a 
weekly Jumu’ah prayer service at the Masjid Al-Muminun 
mosque in Memphis, Tennessee.  Much like Christian 
congregational worship on Sundays, many Muslims 
worship in congregation for Jumu’ah prayers held every 
Friday. (A.J. Wolfe/Memphis Commercial Appeal)
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In addition, the ACLU interviewed some who 
expressed a fear of associating with Muslim chari-
ties, such as by participating in Muslim charities’ 
boards of directors. According to Laila al-Marayati, 
president of the board of directors of KinderUSA, 
a Texas-based Muslim charity, “In terms of taking 
on the role of a board member, it is hard to recruit 
people to be on the board.... People don’t want to 
be on any list, to be associated with anyone. When 
we approached people about being board mem-
bers, one person said yes, but only if you stop call-
ing yourself a Muslim organization. And that was a 
Muslim. It is a rational argument, but it is rooted in 
that fear of being associated with a Muslim orga-
nization.”513 An employee of another Muslim char-
ity told the ACLU, “Even charities have a hard time 
finding board members and volunteers. This is the 
case with our charity.”514
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“One word we hear a lot in terms of the U.S. 
relationship to the Muslim world is respect and 
Obama is good at using it, but when we see the 
smearing of Muslim charities, it complicates things 
if the U.S. government is trying to project a policy 
of respect. Many big diplomatic initiatives of the 
Obama administration, especially in the Islamic 
world, could be derailed by these policies.”
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With the closing of charities it is causing people 
to put money under the rug—the government is 
driving charitable money underground. It is bet-
ter for everyone to bring everything out in the 
open, to allow Muslims to integrate rather than 
harassing and alienating them.

—Nadir Y., Irving, Texas515

The ACLU’s research documented several col-
lateral consequences of U.S. terrorism financing 
policies and practices towards U.S.-based Mus-
lim charities and Muslim donors that actually 
undermine counterterrorism efforts. The ACLU’s 
research showed that these policies and practices 
are alienating Muslim Americans; are damaging 
U.S. reputation and diplomatic efforts in Mus-
lim countries by giving the appearance of a war 
on Islam rather than on unlawful terror financ-
ing; are fomenting fear that drives Muslim Amer-
icans’ charitable donations underground; and are 
creating a chilling effect on overseas humanitarian 
relief efforts. Each of these collateral consequenc-
es is counterproductive to the U.S. government’s 
counterterrorism efforts.

The ACLU found that instead of working with 
American Muslim donors and Muslim communi-
ties as valuable allies in the fight against terrorism 
financing, the U.S. government’s terrorism financ-
ing policies and practices have alienated Mus-
lim Americans and engendered mistrust of law 
enforcement.516 Many American Muslims told us 
that the government’s closure of Muslim charities 
and intimidation of Muslim donors has undermined 

their trust in federal and local government, includ-
ing law enforcement authorities. One Muslim com-
munity leader in Texas told the ACLU, “A fissure has 
opened up between the government and our com-
munity, and this wound is not healing.”517 The 9/11 
Commission staff found that terrorism financing 
policies “can undermine support in the very com-
munities where the government needs it most,” 
and “risks a substantial backlash.”518 

Terrorism financing policies also undermine U.S. 
reputation abroad, especially in Muslim countries 
that are crucial allies in the “war on terrorism 
financing.” In fact, Treasury Department-led ter-
rorism financing efforts could undermine diplo-
matic efforts in Muslim countries, just as President 
Barack Obama reaches out to the Muslim world. 
U.S. terrorism financing policies give the impres-
sion that the fight against terrorism financing is 
a war on Islam, directly contradicting President 
Obama’s recent announcement before the Turk-
ish Parliament conveying our government’s “deep 
appreciation for the Islamic faith,” and making 
clear that “America’s relationship with the Muslim 
community, the Muslim world, cannot, and will not, 
just be based upon opposition to terrorism.”519

Ibrahim Warde, an expert on Islamic banking and 
finance, Middle Eastern politics, and international 
political economy, told the ACLU of the crackdown 
on U.S.-based Muslim charities, “It is certain-
ly counterproductive to the effort of winning the 
hearts and minds of Muslims, in that there has 
been a big outreach effort in many respects and 
when this specific aspect of equating Islamic chari-
ties with terrorist financing becomes known, this in 
and of itself creates a lot of suspicion.”520 He added, 

It makes it difficult to justify that, in the words 
of President Obama, the U.S. is not at war with 
Islam—given the attack on Muslim charities…. 
One word we hear a lot in terms of the U.S. 
relationship to the Muslim world is respect and 
Obama is good at using it, but when we see the 
smearing of Muslim charities, it complicates 

X.  
Collateral Consequences 
Undermine 
Counterterrorism 
Efforts
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things if the U.S. government is trying to proj-
ect a policy of respect.521 

Warde further cautioned, “Many big diplomatic 
initiatives of the Obama administration, especial-
ly in the Islamic world, could be derailed by these 
policies.”522 

In addition, the ACLU documented a significant rise 
in cash donations as a proportion of Muslim donors’ 
donations. Because of fear of the consequences of 
donating to legal Muslim charities, many Muslims 
whose charitable giving has not been completely 
chilled said they now make donations exclusively 
in cash in order to preserve their anonymity and 
protect themselves from reprisal. According to 
experts, this proportionate rise in cash donations 
may complicate U.S. government efforts to track 
flows of funds.

Furthermore, ambiguities of the policies on mate-
rial support and the climate of fear created by 
these policies have impacted vital humanitarian 
work overseas and cost lives. Tragically, U.S. coun-
terterrorism laws make it more difficult for U.S. 
charities to operate in parts of the world where 

their good works could be most effective in sup-
porting sustainable community development and 
civilian infrastructures, countering extremism, and 
enhancing peace and security.

a.	 Alienation of Muslim Americans

The ACLU’s research showed that the federal gov-
ernment’s actions towards Muslim charities and 
donors have alienated Muslim Americans and 
created mistrust of law enforcement, potentially 
undermining counterterrorism efforts.523 A report 
by the Illinois Advisory Committee to the U.S. Com-
mission on Civil Rights found that Arab-Americans 
and Muslim Americans were far more concerned 
by the closure of Muslim charities, the use of 
secret evidence, and the government’s national 
interview program of Arab and Muslim men, than 
by hate crimes.524 The ACLU’s own research found 
that American Muslims identified the govern-
ment’s actions against Muslim donors and Mus-
lim charities as a primary reason for their sense 
of alienation and mistrust of law enforcement and 
the federal government. According to one com-
munity activist in Texas, “A fissure has opened up 
between the government and our community, and 
this wound is not healing.”525 

A Chinese-American Muslim told the ACLU, “Day 
by day I lose trust and faith in the U.S. govern-
ment doing what’s right. We never saw any major 
proof of allegations leveled against charitable 
organizations or individuals involved with those 
charities. You start to lose confidence in the gov-
ernment because whatever allegations it presents 
can’t withstand the test of the courts.”526 An Afri-
can-American Muslim similarly said, “The govern-
ment lost a lot of trust, especially after seeing how 
they handled things in the courtroom [in the HLF 
case]—especially since this was the higher-ups, 
not just the FBI agents who have Iftar [the meal to 
break fast during Ramadan] with you. I wonder how 
the relationship is supposed to be after this.”527 The 

“One word we hear a lot in terms of the 
U.S. relationship to the Muslim world 
is respect and Obama is good at using 
it, but when we see the smearing of 
Muslim charities, it complicates things if 
the U.S. government is trying to project 
a policy of respect. Many big diplomatic 
initiatives of the Obama administration, 
especially in the Islamic world, could 
be derailed by these policies.”
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president of a Detroit mosque told the ACLU, “We 
want to help in building the U.S.A., and we want to 
work with the Department of Homeland Security as 
trusted partners, but we feel they treat us as guilty 
until proven innocent. They want us as spies, not as 
partners. Bridges are not being built, no—they are 
being torn down.”528

A 9/11 Commission staff report on terrorism 
financing cautioned that the crackdown on Mus-
lim charities under terrorism financing laws “can 
undermine support in the very communities where 
the government needs it most,” and “risks a sub-
stantial backlash.”529 In its analysis of OFAC’s des-
ignation of Benevolence International Foundation 
(BIF) and Global Relief Foundation (GRF), the 9/11 
Commission staff concluded, “Although the OFAC 
action shut down BIF and GRF, that victory came 
at considerable cost of negative public opinion in 
the Muslim and Arab communities, who contend 
that the government’s destruction of these chari-
ties reflects bias and injustice with no measurable 
gain to national security.”530

A former Department of Treasury official who 
served during George W. Bush’s administration 
observed that the Treasury Department’s actions 
have alienated American Muslims. He told the 
ACLU, “I think that it has certainly created a sense 
of alienation among Muslims. I don’t think there’s 
any doubt about it. The Muslim community contin-
ues to allege that this is Islamophobia on the part 
of the U.S. government and it has treated the U.S. 
Muslim community unfairly and made it harder for 
Muslims to donate.”531 He added, “It causes end-
less public relations issues that cannot be rectified 
with a simple statement. The continued policies 
continue to create the perception among Muslims 
that they are being persecuted.”532 

Some experts have suggested that alienation of 
American Muslims may hamper Treasury Depart-
ment and law enforcement efforts to combat ter-
rorism financing. Terrorism financing policy expert 

Ibrahim Warde told the ACLU that the U.S. govern-
ment’s actions against U.S.-based Muslim chari-
ties has “created ill will with respect to the Islamic 
community, and the chilling effect on Zakat dona-
tions in many respects harms the outreach effort 
and the effort to have genuine cooperation of Mus-

lims on the issue of terrorism financing and the 
war on terror.”533 He added, “There can be extrem-
ists, but that is not the way to get at them, to antag-
onize the entire community through broad-brush 
policies. Instead, the U.S. government must buy 
the support and allegiance of the potential sup-
port system, in this case the Muslim community 
in the U.S., by getting their good-faith cooperation 
by demonstrating that the government is treat-
ing them fairly.”534 Warde also noted, “The gov-
ernment has everything to gain by having the vast 
majority of Muslims dealing with the government 
on the basis of full trust and cooperation, but this 
becomes very difficult when there is a mainstream 
feeling among Muslims that they are under attack 
by the government. For the government to identify 
who are the extremists it is important for the gov-
ernment to have a good relationship with Muslims 
and mosques, but because of the attack on Muslim 
charities it is difficult to achieve this.”535

“We want to help in building the 
U.S.A., and we want to work with the 
Department of Homeland Security 
as trusted partners, but we feel 
they treat us as guilty until proven 
innocent. They want us as spies, not 
as partners. Bridges are not being 
built, no—they are being torn down.”



120       Blocking Faith, Freezing Charity

American Civil Liberties Union

A former Department of Treasury official similarly 
told the ACLU, “[Alienation of Muslims] hampers 
financial counterterrorism efforts. The more Mus-
lims feel alienated the less they are going to feel 
compelled or amenable to assist the U.S. govern-
ment. The more this happens, the more imposi-
tions placed on their charitable sector, the more 
they see this as unfair strictures, the less they 
are going to cooperate.”536 In February 2009, FBI 
Director Robert Mueller acknowledged in a speech 
at the Council on Foreign Relations that the FBI 
requires cooperation from trusting populations 
and therefore must increase its efforts to work in 
cooperation with communities that distrust law 
enforcement. Mueller noted, “Too often, we run up 
against a wall between law enforcement and the 
community.... Oftentimes, the communities from 
which we need the most help are those who trust 
us the least. But it is in these communities that 
we must re-double our efforts. The simple truth is 
that we cannot do our jobs without the trust of the 
American people.”537 

Former FBI street agent and supervisor James 
Wedick told Frontline that it is possible for law 
enforcement to reverse course and rebuild trust 
with the Muslim community: “[R]ight now [the 
Muslim community] distrust[s] the bureau…. The 
damage has been done, but it’s not too late—it’s 
not. They can reverse course. We are interested 
in locating and finding terrorists. Even the Mus-
lim community, they’re not interested in seeing 
fundamentalists come into their neighborhood 
and preach ideas of jihad. It’s imperative upon the 
bureau to get with the community leaders. If they 
do, I guarantee you it will be productive.”538 

b.	 Undermining U.S. Reputation 
and Diplomatic Efforts 
in Muslim Countries

I…want to be clear that America’s relationship 
with the Muslim community, the Muslim world, 
cannot, and will not, just be based upon oppo-
sition to terrorism…. We will convey our deep 
appreciation for the Islamic faith, which has 
done so much over the centuries to shape the 
world—including in my own country. The United 
States has been enriched by Muslim Americans. 

—President Barack Obama, April 6, 2009539

Reports suggest that there are high diplomatic 
costs for federal government actions against U.S.-
based Muslim organizations. Treasury Depart-
ment closures of Muslim organizations undermine 
international cooperation with the United States 
on terrorism financing issues, may derail Presi-
dent Barack Obama’s diplomatic efforts in Muslim 
countries, and tarnish U.S. reputation in the Mus-
lim world.

While a Treasury Department report notes that, 
“International alliances against terrorism are cru-
cial because the overwhelming majority of terror-
ists’ assets, cash flow, and evidence lies outside our 
borders,”540 evidence suggests that in some cases 
the Treasury Department’s actions have threat-
ened vital international alliances to stem terrorism 
financing. The Department of State generally pres-
sures other countries to freeze the assets of orga-
nizations designated by the Treasury Department. 
This backfired in the cases of U.K.-based Muslim 
charity Interpal and Somali remittance agency Al-
Barakaat. In these cases, government or court 
review in the United Kingdom, Canada, Luxem-
bourg, and Sweden found a lack of evidence to sup-
port U.S. actions. According to terrorism financing 
policy experts, both cases exhausted international 
goodwill and hampered further international coop-
eration on terrorism financing issues. 
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According to Ibrahim Warde, an expert on Islamic 
banking and finance, Middle Eastern politics, and 
international political economy, the Al-Barakaat 
case “proved that the U.S. was often playing fast 
and loose with facts and evidence.”541 Warde found 
that the case “generated great cynicism towards 
the process of terrorist designation and asset sei-
zure.”542 He told the ACLU, “This was when many 
countries stopped cooperating with the U.S., 
because the U.S. had said it had evidence of sup-
porting terrorism…but all the ‘secret’ evidence the 
U.S. had was press clippings. That was when many 
became suspicious that the U.S. didn’t actually 
have evidence despite claims it had secret evidence 
it couldn’t disclose. At that time it became more 
complicated to convince the UN to include groups 
on the terrorism financing blacklist as well.”543 

Furthermore, Treasury Department closures of 
Muslim charities may undermine President Barack 
Obama’s diplomatic efforts in Muslim countries. 
Warde told the ACLU, “It is certainly counterpro-
ductive to the effort of winning the hearts and 
minds of Muslims, in that there has been a big out-
reach effort in many respects and when this specif-
ic aspect of equating Islamic charities with terrorist 
financing becomes known, this in and of itself cre-
ates a lot of suspicion.”544 He added, “It makes it 
difficult to justify that, in the words of President 
Obama, the U.S. is not at war with Islam—given the 
attack on Muslim charities…. One word we hear a 
lot in terms of the U.S. relationship to the Muslim 
world is respect and Obama is good at using it, but 
when we see the smearing of Muslim charities, it 
complicates things if the U.S. government is trying 
to project a policy of respect…. Many big diplomatic 
initiatives of the Obama administration, especial-
ly in the Islamic world, could be derailed by these 
policies.”545 

According to Shereef Akeel, an attorney for Mich-
igan-based Muslim charity Life for Relief and 
Development (LIFE), “LIFE is now the largest Mus-
lim charity in America. If LIFE is closed down and 
it is announced on Al Jazeera, that will undermine 

Obama’s agenda to mend fences. If we target the 
largest Muslim charity and shut it down based on 
a scintilla of evidence, based only on conduct in 
the 1980s far-removed from terrorism—just noth-
ing—the effect could damage our [national] inter-
ests further.”546 According to the Executive Director 
of the Michigan office of the Council on American 
Islamic Relations (CAIR), “CAIR is the most rec-
ognized U.S. Muslim organization in the Muslim 
world—when CAIR executive directors travel in the 

Muslim world people know who we are. The rela-
tionship between this government and the Amer-
ican Muslim community has a direct relationship 
to the perception in the Muslim world of the U.S. 
government, especially among intellectuals…. 
Smearing CAIR as an unindicted co-conspirator 
sabotages the new president’s outreach with the 
Muslim world.”547

Many interviewees told the ACLU they had person-
ally observed that the targeting of American Mus-
lim charities and donors tarnishes U.S. reputation 
in Muslim countries. Islamic banking and finance 
expert Ibrahim Warde noted, 

[T]he policies on Muslim charities have an 
enormous impact on reputation abroad. If you 
look at the media in Muslim countries, the clo-
sures of Muslim charities are played up in a 
big way in the media. So the issue of winning 
hearts and minds, whenever there are unwar-
ranted attacks on Muslim charities, it does 

“This was when many countries 
stopped cooperating with the U.S., 
because the U.S. had said it had 
evidence of supporting terrorism, 
but all the ‘secret’ evidence the 
U.S. had was press clippings.” 
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weaken the U.S. position in Afghanistan, Iraq, 
and among Palestinians, and it complicates 
the task of the U.S. government. I travel a lot 
in the Middle East and I was struck by the high 
profile of these kinds of prosecutions, anything 
to do with Islamic charities. Here in the U.S. 
you occasionally hear stories but by and large 
people aren’t aware of this, whereas in Muslim 
countries everyone is aware of these stories 
and actions against Muslim charities.548

In interviews with the ACLU, American Muslims 
repeatedly emphasized that Muslims abroad are 
keenly aware of U.S. policies towards Muslim 
charities. One Michigan Muslim community leader 
noted, “This is reinforcing the perception that the 
government has a problem with Islam, not just with 
terrorism…. It plays in the media overseas big-
time. There is a keen interest abroad in the welfare 
of Muslims in this country, and the treatment of 
Muslim charities is seen as evidence that the U.S. 
government is against Islam.”549 

According to the regional director of the Ameri-
can-Arab Anti-Discrimination Committee (ADC) 
of Michigan, “Our American goodwill is the best 
ambassador of America. These cases set back the 
effort to counter terrorism and promote democracy 
and promote goodwill toward America. It tarnishes 
our image abroad. It goes directly to the hearts and 
minds of people across the globe—these selective 

prosecutions portray the wrong image to the peo-
ple who depend on this goodwill.”550 In testimony 
before the Senate Judiciary Committee, execu-
tive director of the Muslim Public Affairs Council 
(MPAC) Salam al-Marayati similarly said, “In an 
ideal setting, American Muslim charities serve a 
national security interest by promoting a positive 
image of America throughout the Muslim world. 
Unfortunately, the view that American Muslims 
are a harassed or persecuted religious minority is 
gaining ground overseas partially because of the 
blockage of the Muslim charities.”551

c.	 Proportionate Rise in 
Cash Donations

Zakat is in hiding now.

—Salma H., Dearborn Heights, Michigan552

The ACLU documented a significant rise in cash 
donations by Muslim donors. Because of fear of the 
consequences of donating to legal Muslim chari-
ties, many Muslims whose charitable giving has not 
been completely chilled said they now make dona-
tions exclusively in cash to mosques or their fam-
ily members, in order to preserve their anonymity 
and protect themselves from reprisal. In numerous 
cases, the ACLU observed that the climate of fear 
has prompted some Muslim donors to make com-
mon changes to their charitable giving. To avoid 
the attention of law enforcement authorities, many 
donors are giving in cash rather than by check or 
credit card, or giving anonymously rather than in 
name, reducing individual donations rather than 
giving in larger amounts, dividing charitable dona-
tions among numerous organizations rather than 
a select few, or writing checks to their mosque 
instead of directly to the charities of their choos-
ing. Some have set up their own foundations, to 
avoid having to pay Zakat through a Muslim char-
ity. Many reported that to avoid allegations of guilt 
by association with a Muslim charity, they simply 
carry cash abroad themselves or give money to 

Many donors told the ACLU that 
because of fear of government reprisal 
for their donations to legitimate 	
U.S.-based charities, they now make 
charitable donations in cash, a change 
from their previous practice of 
giving via check or credit card.
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friends or family traveling overseas, to distribute 
among family members and other needy people in 
their countries of origin.

Many donors told the ACLU that because of fear of 
government reprisal for their donations to legiti-
mate U.S.-based charities, they now make charita-
ble donations in cash, a change from their previous 
practice of giving via check or credit card. Fol-
lowing is a sampling of American Muslim donors’ 
explanation of their preference to give using cash 
rather than check or credit card:

•	 “Sometimes I put cash in an envelope anony-
mously at the mosque, so I can fulfill Zakat…. 
I wish I could just write a check or withdraw 
money each month in the wide open.”553 

•	 “I am scared to put my name on anything. 
Instead, I give cash at the mosque, because I 
don’t want to be harassed by the government…. 
Zakat is in hiding now.”554

 
•	 “We pay in cash instead because we don’t know 

what will come later, even though our inten-
tion is to donate to help people around the 
world. Most of the time, we give cash because 
we don’t want to put ourselves at risk…. It is a 
scary time to put your name on [an organiza-
tion’s donor] list.”555

•	 “We give cash more readily than a tax-identi-
fied donation, to have that cover of anonymity, 
to not have so much exposure to inquiries by 
the government.”556

•	 “The basic change is that I prefer giving cash 
nowadays. Before, I gave by credit card or 
checks. Even in the donation to the mosques—
just a basic donation—a lot of people pre-
fer to give cash. This is something that has 
changed.”557

•	 “In the [charitable] fundraising that I have 
done I have seen more cash coming in. It also 

has affected me personally, the amount and 
how I send the money. Nowadays, besides our 
required donation to the masjid [mosque], the 
only way I can give Zakat is to send cash in 
small amounts with friends or families trav-
eling home—only $400, $500. I used to send 
Zakat through a monthly deduction out of my 
credit card account, but now I give cash.”558

Mosque leaders confirmed that Muslim donors are 
increasingly making their donations anonymously 
and in cash. The president of a Detroit mosque told 
the ACLU, “We have seen the cash percentage of 
donations to the mosque and to charitable causes 
have gone up, and checks have gone down.”559 
He also noted, “Instead of giving checks to legal 
organizations like Islamic Relief or LIFE to sup-
port people in Gaza or Iraq, people at fundraisers 
want to write checks to the mosque and then have 
the mosque send the money.”560 The president of a 
Texas mosque similarly told the ACLU, “When I was 
president of the mosque, I could see after the HLF 
case the donations coming by check were reduced, 
and instead it was cash…. We would prefer to go 
through proper channels, through charitable orga-
nizations rather than friends going overseas.”561

A number of American Muslims who have vol-
unteered as fundraisers for Muslim charities, 
mosques, and other humanitarian relief efforts 
reported that they have observed a marked 
increase in cash donations from Muslim donors. 
One Muslim man who has volunteered as a fund-
raiser for charity told the ACLU, “When I was trav-
eling around the country fundraising for charity I 

“Sometimes I put cash in an envelope 
anonymously at the mosque, so I 
can fulfill Zakat. I wish I could just 
write a check or withdraw money 
each month in the wide open.”
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saw that people want to give cash rather than by 
credit card or check, in order to avoid facing prob-
lems. People are scared to give by check; they worry 
about how to have the money not be traced.”562

Muslim donors and Muslim community leaders 
pointed out that this consequence of the govern-
ment’s terrorism financing policies actually com-
plicates efforts to track flows of funds to suspected 
terrorists. One American Muslim told us, “Before, 
people gave transparently to established charity 
organizations that were possible to regulate and 
control—this is a better solution. Now, cash is being 
dispersed to individuals here and there, and peo-
ple’s family members decide [how to dispense the 
money].”563 Another Muslim donor observed, “Now 
the government has a problem that people are giv-
ing in cash, and they cannot follow a money trail. 
They are creating a danger for all of us, because 
they will not find the people doing wrong.”564

Islamic banking and finance expert Ibrahim Warde 
told the ACLU that terrorism financing measures 
are driving donations into hiding, undermining 
the government’s goal of tracking flows of funds. 
Warde said, 

On the global level, most of these terrorist 
financing measures are so heavy-handed that 
they have driven a lot of the money under-
ground and undermined efforts to figure out 
where the money goes, when it has to do with 
real terrorism. It has made the task of figur-
ing out flows to the real terrorists much more 
difficult…. In terms of being able to trace the 
money, it does complicate the task. Those gov-
ernment agencies that are trying to figure out 
where the money is going, since most of the 
money is going through cash or complicated 
channels, it makes it more difficult…. [T]here 
would be no way to verify that the money has 
gone to the intended beneficiaries. It muddies 
the waters.565 

Warde wrote of the global impact of U.S. terrorism 
financing policies in The Price of Fear: The Truth 
Behind the Financial War on Terror, “Reforming the 
Islamic charities system was long overdue, yet 
post-September 11 policies proved mostly coun-
terproductive: they weakened mainstream, ‘con-
trollable’ charities, while building up informal, 
unchecked, and potentially dangerous charitable 
and donor networks.”566

d.	 Chilling Effect on Overseas 
Humanitarian Relief Efforts

I have done quite a lot of humanitarian relief 
work in refugee camps in Afghanistan and Pak-
istan. I was part of a joint project that estab-
lished an orphanage for 55 Afghan refugee 
orphans in Peshawar [Pakistan]. I did fundrais-
ers in mosques and now I am not able to raise 
that much—those funds are dwindling, and we 
collect one sixth of the amount we used to fund-
raise. People are scared to give for overseas 
assistance because of the clamping down on 
charities. So now we are closing that orphanage.

—Malika B., humanitarian relief     
    worker, Richardson, TX567 

The overbroad and vague material support laws 
and the climate of fear created by terrorism financ-
ing policies have impacted humanitarian work 
overseas and cost lives. U.S. policies and practices 
discourage and undermine the vital humanitarian 
work of humanitarian and philanthropic organiza-
tions. Not only do these policies affect those who 
relied on aid—including food, shelter, medical 
care, and education—from humanitarian and phil-
anthropic organizations, but these policies also 
undermine the U.S. government’s efforts to coun-
ter terrorism by making it more difficult for U.S. 
charities to operate in parts of the world where 
their good works could be most effective in win-
ning the battle of hearts and minds. 



Blocking Faith, Freezing Charity      125 

American Civil Liberties Union

Designated terrorist groups and organizations are 
the de facto government and distributors of aid 
in many war-torn areas. In civil war and disas-
ter situations around the world, armed and rebel 
groups and designated terrorist organizations con-
trol territory in conflict areas and other territories 
in severe humanitarian crisis. For example, des-
ignated terrorist organizations control territory in 
north and east Sri Lanka, northern Iraq, western 
Pakistan, Somalia, southern Lebanon, parts of the 
Occupied Palestinian Territories, and south and 
east Colombia, to mention just a few examples.568 
The ambiguities of the material support laws and 
policies create risks for humanitarian aid groups 
seeking to provide aid to needy civilians in these 
areas. According to terrorism financing policy 
expert Ibrahim Warde, “This policy of designat-
ing groups and then trying to find a six degrees 
of separation logic [of guilt by association], it has 
a chilling effect because throughout the Islamic 
world you can always be linked to some designated 
group. It complicates the entire task of charity and 
philanthropy worldwide.”569 Warde offered the fol-
lowing example: “Considering that Hamas controls 
the government all over Gaza, it means that any 
group doing anything in Gaza could be legitimately 
linked to Hamas, so for any charity, not just Islam-
ic charities, you can’t do anything in Gaza with-
out some involvement with Hamas on some level. 
Almost by definition if you are trying to donate 
money to relieve problems on the Gaza Strip you 
can be accused of funding terrorism.”570 In fact, the 
material support provisions are so broad that, in 
theory, even the International Committee of the 
Red Cross could be prosecuted under the material 
support law for the aid it provides in Gaza and other 
hotspots. 

Terrorism financing policies have a document-
ed chilling effect on overseas humanitarian relief 
efforts.571 Numerous humanitarian and phil-
anthropic organizations have sought reform of 
laws and policies that undermine their work. For 
instance, in a 2009 friend-of-the-court brief filed in 

an ACLU case challenging the seizure of the assets 
of KindHearts for Charitable Humanitarian Devel-
opment, several humanitarian and philanthrop-
ic organizations, including Grantmakers Without 
Borders, OMB Watch, and Grassroots Internation-
al, argued that “these actions and policies have 
created a climate of fear and intimidation among 
non-profit organizations, discouraging them from 
doing their critical humanitarian work—particular-
ly in conflict-torn regions that are most in need—
for fear of being arbitrarily subjected to these 
actions and policies themselves…. In effect, the 
government’s actions and policies are counterpro-
ductive to its efforts to counter terrorism because 
they discourage and undermine the vital work of 
[non-profit organizations].”572 In 2006, a group 
of humanitarian organizations, including Oxfam, 
Operation USA, Middle East Children’s Alliance, 
and the Unitarian Universalist Service Committee, 
filed a friend-of-the-court brief asking a federal 
court to narrow the material support laws because 
of the chilling effect on their relief work, arguing 

“These actions and policies have created 
a climate of fear and intimidation 
among non-profit organizations, 
discouraging them from doing 
their critical humanitarian work—
particularly in conflict-torn regions 
that are most in need—for fear of 
being arbitrarily subjected to these 
actions and policies themselves. In 
effect, the government’s actions and 
policies are counterproductive to its 
efforts to counter terrorism because 
they discourage and undermine the 
vital work of non-profit organizations.”
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that the laws seriously jeopardize their capacity to 
serve civilian populations in conflict zones.573 

Terrorism financing policies have chilled humani-
tarian relief in a number of conflict situations and 
natural disasters, including post-tsunami relief in 
Sri Lanka, earthquake relief in Pakistan, humani-
tarian aid in Gaza, and humanitarian aid to Leba-
non during the 2006 Israel-Lebanon conflict. For 
example, the executive director of KinderUSA, 
which provides relief aid in Gaza, told the ACLU, 
“I think there are many U.S.-based charities—not 
just Muslim charities—that have stopped work in 
Gaza, because they are fearful of running afoul of 
the law; they can’t take the risk.”574 

In a particularly stark example, the material sup-
port laws imposed limits on disaster relief in areas 
of Sri Lanka devastated by the 2004 tsunami, 
because these laws arguably barred provision of 
water purification systems, toilets, tents, and other 
such goods which are not medicine but nonethe-
less serve a critical medical function. In testimony 
before Congress in 2005, ACLU of Southern Cali-
fornia staff attorney Ahilan T. Arulanantham gave 
a first-hand account of the difficulties he experi-
enced while providing humanitarian aid to victims 
of the tsunami in Sri Lanka.575 At the time of the 
tsunami approximately one-fifth of Sri Lanka was 
controlled by the Liberation Tigers of Tamil Eelam 
(LTTE), an armed group fighting against the Sri 

LIFE for Relief and Development, a Michigan-based Muslim charity that is known as the largest American Muslim charity 
currently in operation, provided emergency relief aid to victims of the November 2007 cyclone in Bangladesh. The cyclone 
killed over 3,000 people and affected over 3 million according to UNICEF. (LIFE for Relief and Development)
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Lankan government. The U.S. government desig-
nated the LTTE as an FTO, but for the 500,000 peo-
ple living within its territory, the LTTE operates as 
an authoritarian military government. As a result, 
providing humanitarian aid to needy people in this 
part of Sri Lanka almost inevitably requires deal-
ing directly with institutions the LTTE controls. And 
because there is no humanitarian exemption from 
material support laws (only the provision of med-
icine and religious materials are exempted), aid 
workers in conflict zones like Sri Lanka are at risk 
of prosecution by the U.S. government. Arulanan-
tham explained the chilling effect of these laws:

I have spoken personally with doctors, teach-
ers, and others who want to work with people 
desperately needing their help in Sri Lanka, but 
fear liability under the “expert advice,” “train-
ing,” and “personnel” provisions of the law. I 
also know people who feared to send funds for 
urgent humanitarian needs, including clothing, 
tents, and even books, because they thought 
that doing so might violate the material sup-
port laws. I have also consulted with organiza-
tions, in my capacity as an ACLU attorney, that 
seek to send money for humanitarian assis-
tance to areas controlled by designated groups. 
I have heard those organizations express grave 
concerns about continuing their work for pre-
cisely these reasons. Unfortunately, the fears 
of these organizations are well-justified. Our 
Department of Justice has argued that doc-
tors seeking to work in areas under LTTE con-
trol are not entitled to an injunction against 
prosecution under the material support laws, 
and it has even succeeded in winning deporta-
tion orders under the immigration law’s defini-
tion of material support, for merely giving food 
and shelter to people who belong to a “ter-
rorist organization” even if that group is not 
designated.576

The material support laws have also imposed lim-
its on conflict resolution programs. For example, 
the Humanitarian Law Project has been blocked 

from providing human rights and conflict resolu-
tion training to the LTTE and the Kurdistan Work-
ers’ Party (PKK) because the Department of 
Justice argues this is illegal material support of 
terrorism.577

U.S. terrorism financing laws are counterproduc-
tive to the U.S. government’s efforts to fight ter-
rorism by making it more difficult for U.S. charities 
to operate in parts of the world where their good 
works could be most effective in winning the battle 
of hearts and minds. A former Department of Trea-
sury official who asked not to be named told the 
ACLU, “By making people paranoid about giving, 
we are not making the problem [of terrorism] any 
better. This is essentially the rub. [Going after ter-
rorism financing] is an important thing to do, but 
at the same time we know that there has been a 
drop-off in giving, and that’s exactly the wrong way 
to do this. We want more money going to the right 
places.”578 

Experts suggest that humanitarian assistance 
more effectively counters terrorism by addressing 
the root causes of terrorism.579 Humanitarian orga-
nizations’ relief efforts address the root causes of 
terrorism, by providing health care and education 
services, fostering sustainable community devel-
opment, and encouraging democratic institutions. 
These humanitarian relief projects contribute to 
the global effort to counter terrorism, particular-
ly in regions devastated by armed conflict, natu-
ral disasters, and severe poverty. Some programs 
of humanitarian organizations directly prevent the 
growth and spread of terrorist organizations and 
activities by promoting nonviolent conflict reso-
lution and fostering opportunities for democratic 

Terrorism financing policies have chilled 
humanitarian relief in a number of 
conflict situations and natural disasters.
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participation. Noting that, “when people lose hope, 
when societies break down, when countries frag-
ment, the breeding grounds for terrorism are cre-
ated,” the 9/11 Commission staff recommended 
that “a comprehensive U.S. strategy to counter 
terrorism should include economic policies that 
encourage development, more open societies, and 
opportunities for people to improve the lives of 
their families and to enhance prospects for their 
children’s future.”580 

For example, in Somalia, the consequences of the 
Treasury Department’s designation of two orga-
nizations raise concerns that terrorism financing 
policies may undermine global security. The clo-
sure of Somali remittance agency Al-Barakaat was 
akin to closing the central bank of Somalia—even 
the United Nations used Al-Barakaat to transmit 
money for its relief operations in the country—and 
many impoverished Somali families had relied on 
remittances transmitted through Al-Barakaat for 

their survival.581 Before its closure, Al-Barakaat 
was Somalia’s largest employer and ran the coun-
try’s only water-purification plant. In Somalia, Al-
Barakaat’s closure led to the loss of 700 jobs and 
the discontinuation of a cholera program.582 Later, 
the U.S. designation of the Muslim charity Al-Hara-
main Islamic Foundation’s offices worldwide led to 
the closure of orphanages throughout Somalia; 
over 3,000 orphans were turned out into the street 
and another 700 jobs were lost as a result.583 These 
consequences are problematic to the rule of law 
and arguably promote a breeding ground for vio-
lence.584 And yet in the case of Al-Barakaat, any 
measurable gain in security was illusory: as dis-
cussed in section IV of this report, the 9/11 Com-
mission staff found that the U.S. had “no direct 
evidence at all of any real link between al-Bara-
kaat and terrorism of any type,” and the freezing of 
its assets was an embarrassment for the Treasury 
Department when foreign government and court 
review found no evidence of terrorism financing.585
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“The freedom of religion, that’s why the Puritans 
came here to settle in the U.S. I believe in the 
Constitution that was set forth by our forefathers, 
who were so enlightened and had such broad minds 
to set forth the most basic rights in our Constitution. 
But for our government to go directly against that, 
against our right to practice our religion—because a 
fundamental tenet of our religion is being infringed 
upon—that’s not the right thing to do. Religious 
persecution was the first and foremost reason why 
people came to America. To restrict religious freedom 
is to erode a fundamental pillar of this country.”
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When the government abandons law to protect 
us from terrorists then we are under even great-
er danger. What are being abandoned are human 
achievements that were fought for many years 
ago—the common law, the Magna Carta, the Bill 
of Rights. These were achievements that were 
made over centuries, and to say we can get rid of 
them because of the war on terror suggests that 
we’ve already lost. Shutting down a charity with-
out showing any evidence, in exchange for these 
achievements, shows such a total disrespect of 
our Constitution, of our country, of liberty fought 
for over hundreds of years. 

—Former Assistant Secretary of the 
    Treasury, Paul Craig Roberts586

Religious freedom and freedom of association are 
enshrined as fundamental rights in international 
human rights law and under the U.S. Constitution. 
As a state party to the International Covenant on 
Civil and Political Rights and the International Con-
vention on the Elimination of All Forms of Racial 
Discrimination, the United States must respect 
freedom of religious belief, practice, observance 
and worship; must protect freedom of associa-
tion; and must guarantee freedom of religion and 
association without distinction as to race, color, or 
national or ethnic origin.

Freedom of religion and association are fundamen-
tal rights protected by the First Amendment of the 
U.S. Constitution. One Muslim community lead-
er noted, “This country was built on certain prin-
ciples enshrined in the Constitution—principles of 

tolerance, secularism, democratic norms, provid-
ing freedom of speech and religion. When these 
basic freedoms are curbed, we are doing a great 
disservice to the mandate on which this country 
was built.”587 A U.S.-born Muslim explained, 

The freedom of religion, that’s why the Puri-
tans came here to settle in the U.S. I believe in 
the Constitution that was set forth by our fore-
fathers, who were so enlightened and had such 
broad minds to set forth the most basic rights 
in our Constitution. But for our government to 
go directly against that, against our right to 
practice our religion—because a fundamental 
tenet of our religion is being infringed upon—
that’s not the right thing to do…. Religious per-
secution was the first and foremost reason why 
people came to America. To restrict religious 
freedom is to erode a fundamental pillar of this 
country.588

a.	 Religious Freedom

Freedom of religion and expression lead to a 
strong and vibrant civil society that only strength-
ens the state…. An enduring commitment to the 
rule of law is the only way to achieve the securi-
ty that comes from justice for all people. Robust 
minority rights let societies benefit from the full 
measure of contributions from all citizens. 

—President Barack Obama, April 6, 2009589

The limitation of American Muslims’ charitable 
donations in accordance with their religious beliefs 
is inconsistent with American values and violates 
American Muslims’ religious freedom as enshrined 
in international human rights law and undermines 
American Muslims’ right to free and full exercise of 
religion under the U.S. Constitution. 

As a state party to the International Covenant on 
Civil and Political Rights (ICCPR), the United States 
must ensure the right to freedom of thought, 

XI.  
International Human 
Rights and 
Constitutional Legal 
Standards
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conscience, and religion, which includes, “free-
dom to have or to adopt a religion or belief of his 
choice, and freedom, either individually or in com-
munity with others and in public or private, to man-
ifest his religion or belief in worship, observance, 
practice and teaching,” and requires that, “[n]o one 
shall be subject to coercion which would impair his 
freedom to have or to adopt a religion or belief of 
his choice.”590 Article 18 of the ICCPR, which the 
United States ratified in 1992, protects not only the 
right to adhere to religious beliefs of one’s choice, 
but also the right to express and practice that belief 
in a public manner. This includes communication 
of religious beliefs (also protected under Article 
19, guaranteeing freedom of expression) and gath-
ering together with co-believers (also protected 
under Article 21, guaranteeing freedom of peace-
ful assembly).591 

Article 18 of the Universal Declaration of Human 
Rights (UDHR) also enshrines the right to freedom 
of religion.592 Similarly, Article 12(1) of the Ameri-
can Convention on Human Rights, which the United 
States signed in 1977 but has not ratified, states, 
“Everyone has the right to freedom of conscience 
and of religion. This right includes freedom to 
maintain or to change one’s religion or beliefs, and 
freedom to profess or disseminate one’s religion or 
beliefs, either individually or together with others, 
in public or in private.”593 

The ICCPR distinguishes the freedom of thought, 
conscience, or religion from the freedom to man-
ifest religion or belief. The freedom of thought, 
conscience, and religion is an unconditional (non-
derogable) right that cannot be limited, even in time 
of public emergency.594 In contrast, the freedom to 
manifest religion or belief is subject to some limi-
tations (derogable). Under Article 18(3), limitations 
to manifesting one’s belief may be subject only to 
such limitations as are prescribed by law and are 
necessary to protect public safety, order, health, or 
morals or the fundamental rights and freedoms of 
others.595

The United Nations (UN) Human Rights Commit-
tee, which monitors compliance with the ICCPR 
and authoritatively interprets the treaty, has made 
clear that the right to manifest religion or belief 
may be limited in only very strict circumstances, 
to protect public safety, order, health or morals, 
or the fundamental rights and freedoms of oth-
ers, and “restrictions are not allowed on grounds 
not specified [in Article 18(3)], even if they would 
be allowed as restrictions to other rights protected 
in the Covenant, such as national security.”596 Fur-
ther, limitations on the right to manifest religion or 
belief must not be applied in a manner that would 
vitiate the rights to religious freedom guaranteed 
in Article 18. In addition, these limitations may not 
be applied in a discriminatory manner or for dis-
criminatory reasons.

Faith-based charitable giving is protected under 
these international human rights legal provisions. 
The UN General Assembly’s Declaration on the 
Elimination of All Forms of Intolerance and of Dis-
crimination Based on Religion or Belief, makes 
clear that the right to freedom of thought, con-
science, religion or belief includes the right to 
establish and maintain charitable institutions and 
to solicit and receive financial contributions.597 The 
UN Human Rights Committee, which monitors 
compliance with the ICCPR, clarified that acts that 
give expression to belief are broadly protected as 
manifestations of religion or belief: “The freedom 
to manifest religion or belief in worship, obser-
vance, practice and teaching encompasses a broad 
range of acts. The concept of worship extends to 
ritual and ceremonial acts giving direct expression 
to belief, as well as various practices integral to 
such acts…. [T]he practice and teaching of religion 
or belief includes acts integral to the conduct by 
religious groups of their basic affairs.”598 

The UN Special Rapporteur on Freedom of Religion 
and Belief, Dr. Asma Jahangir, the independent 
human rights expert charged with investigating, 
monitoring and recommending reforms regarding 
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religious freedom, stated that countries must 
“ensure that, in accordance with appropriate 
national legislation and in conformity with inter-
national human rights law, the freedom for all 
persons and members of groups to establish and 
maintain religious, charitable or humanitarian 
institutions is fully respected and protected.”599 

Just as religious freedom is a fundamental human 
right, religious freedom is one of the core rights 
protected by the U.S. Constitution. Religious free-
dom is guaranteed by the First Amendment’s Free 
Exercise and Establishment clauses. The First 
Amendment of the Constitution provides that 
“Congress shall make no law respecting an estab-
lishment of religion or prohibiting the free exer-
cise thereof….” It encompasses not only the right 
to religious belief, but also the right to express and 
to manifest religious beliefs. 

One of the first great Supreme Court freedom of 
religion cases was decided in the middle of World 
War II, in West Virginia v. Barnette. In one of the 
Court’s most frequently quoted passages it said: 
“If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, 
can prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion 
or force citizens to confess by word or act their faith 
therein. If there are any circumstances which per-
mit an exception, they do not now occur to us.”600 
While freedom of religious conduct is not abso-
lute, in Cantwell v. Connecticut, the Supreme Court 
held that a law restricting a religious group from 
soliciting funds violated the free exercise clause of 
the First Amendment, stating, “[i]n every case the 
power to regulate must be so exercised as not, in 
attaining a permissible end, unduly to infringe the 
protected freedom.”601 

In addition to fundamental constitutional pro-
tections, the Religious Freedom Restoration Act 
(RFRA) imposes an exacting standard of review 
on federal government action that substantially 

burdens religious exercise.602 The Act provides that 
“Government shall not substantially burden a per-
son’s exercise of religion even if the burden results 
from a rule of general applicability.”603 The only 
exception to this ban on the substantial burden of 
religion is where the government “demonstrates 
that application of the burden to the person (1) is 
in furtherance of a compelling governmental inter-
est; and (2) is the least restrictive means of fur-
thering that compelling governmental interest.”604

Furthermore, the International Religious Freedom 
Act, passed by Congress in 1998, recognized that 
the right to religious freedom is a universal human 
right. The Congressional findings acknowledge 
that the right to freedom of religion “undergirds 
the very origin and existence of the United States,” 
and states, 

Freedom of religious belief and practice is a 
universal human right and fundamental free-
dom articulated in numerous international 
instruments, including the Universal Declara-
tion of Human Rights, the International Cove-
nant on Civil and Political Rights, the Helsinki 
Accords, the Declaration on the Elimination of 
All Forms of Intolerance and Discrimination 
Based on Religion or Belief, the United Nations 
Charter, and the European Convention for the 
Protection of Human Rights and Fundamental 
Freedom…. Governments have the responsi-
bility to protect the fundamental rights of their 
citizens and to pursue justice for all. Religious 
freedom is a fundamental right of every indi-
vidual, regardless of race, sex, country, creed, 
or nationality, and should never be arbitrarily 
abridged by any government.605
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b.	 Non-Discrimination

Enforcement actions against U.S.-based charities 
disproportionately impact Muslims and violate non-
discrimination principles enshrined in internation-
al law. In international human rights law, freedom 
from discrimination on the basis of religion and 
race is a non-derogable right which cannot be lim-
ited, even in times of public emergency. Because 
U.S. terrorism financing policies and enforcement 
actions have a discriminatory effect on Muslims, 
these policies violate basic international human 
rights protections against religion-based discrimi-
nation. Under the International Convention on the 
Elimination of All Forms of Racial Discrimination 
(CERD), which the United States ratified in 1994, 
the United States must guarantee that individuals 
are not discriminated against on the basis of race, 
color, or national or ethnic origin, in their right to 
freedom of thought, conscience and religion.606 
CERD prohibits any distinction, exclusion, restric-
tion or preference based on race, color, descent, 
or national or ethnic origin which has the purpose 
or effect of nullifying or impairing the recogni-
tion, enjoyment or exercise, on an equal footing, 
of human rights and fundamental freedoms in the 
political, economic, social, cultural or any other 
field of public life.607

In its General Recommendation 31, the Committee 
on the Elimination of Racial Discrimination (CERD 
Committee), the UN body empowered to interpret 
the CERD treaty, highlighted “[t]he potential indi-
rect discriminatory effects of certain domestic leg-
islation, particularly legislation on terrorism…as 
well as legislation that has the effect of penaliz-
ing without legitimate grounds certain groups or 
membership of certain communities.”608 The CERD 
Committee recommended, “States should seek to 
eliminate the discriminatory effects of such legisla-
tion and in any case to respect the principle of pro-
portionality in its application to persons belonging 
to…groups” such as racial or ethnic groups, immi-
grants, and “other vulnerable groups which are 

particularly exposed to exclusion, marginalization 
and non‑integration in society.”

The ICCPR also protects against discrimination on 
the basis of religion. Article 2(1) of the ICCPR spe-
cifically requires countries to respect and ensure 
rights to all individuals “without distinction of any 
kind” including religious, political, or other opin-
ion. Article 26 states “All persons are equal before 
the law and are entitled without any discrimination 
to the equal protection of the law.” The prohibi-
tion on religious and racial discrimination is abso-
lute, even in times of national emergency (Article 
4). Article 26 places an obligation on countries to 
ensure that, “the law shall prohibit any discrimi-
nation and guarantee to all persons equal and 
effective protection against discrimination on any 
ground such as…religion.” Article 26 prohibits dis-
criminatory laws and has been interpreted to apply 
to “any field regulated and protected by public 
authorities.”

Articles 2 and 7 of the UDHR also enshrine the prin-
ciple of non-discrimination, which is a basic prin-
ciple of international human rights law: “Everyone 
is entitled to all the rights and freedoms set forth 
in this Declaration, without distinction of any kind, 
such as race, colour, sex, language, religion, politi-
cal or other opinion, national or social origin, prop-
erty, birth or other status.” 

The UN General Assembly issued a Declaration on 
the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief, calling 
on all countries to “take effective measures to pre-
vent and eliminate discrimination on the grounds 
of religion or belief…in all fields of civil, econom-
ic, political, social and cultural life” and to “enact 
or rescind legislation where necessary to prohibit 
any such discrimination.”609 The Declaration also 
contains strong language prohibiting religious dis-
crimination as an “affront to human dignity” and 
a violation of human rights and fundamental free-
doms. The Declaration defines religious discrimi-
nation as “any distinction, exclusion, restriction 
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or preference based on religion or belief and hav-
ing as its purpose or as its effect nullification or 
impairment of the recognition, enjoyment or exer-
cise of human rights and fundamental freedoms on 
an equal basis.”

In its Declaration on the Rights of Persons Belong-
ing to National or Ethnic, Religious and Linguistic 
Minorities, the UN General Assembly reiterated 
the principle of freedom of religion and freedom 
from religious discrimination, declaring that “Per-
sons belonging to national or ethnic, religious and 
linguistic minorities…have the right…to profess 
and practice their own religion…, in private and in 
public, freely and without interference or any form 
of discrimination.”610 The Declaration states that 
countries must “take measures to create favorable 
conditions to enable persons belonging to [reli-
gious] minorities to express their characteristics 
and to develop their…religion, traditions and cus-
toms, except where specific practices are in viola-
tion of national law and contrary to international 
standards.” 

c.	 Freedom of Association 
and Assembly

Freedom of association is protected by interna-
tional human rights law and the U.S. Constitution. 
The UDHR enshrines the right to freedom of asso-
ciation, stating, “Everyone has the right to free-
dom of peaceful assembly and association” (Article 
20(1)).611 The ICCPR also requires parties to the 
treaty to protect the right to freedom of associa-
tion, stating, “The right of peaceful assembly shall 
be recognized” (Article 21) and “Everyone shall 
have the right to freedom of association with oth-
ers” (Article 22(1)).612 The ICCPR allows for restric-
tions on the rights to freedom of association and 
assembly that are “prescribed by law” and “which 
are necessary in a democratic society in the inter-
ests of national security or public safety, pub-
lic order (ordre public), the protection of public 

health or morals or the protection of the rights and 
freedoms of others.”613

Article 16(1) of the American Convention on Human 
Rights protects the right to associate for religious 
or other purposes, stating, “Everyone has the right 
to associate freely for ideological, religious, politi-
cal, economic, labor, social, cultural, sports, or 
other purposes.”614 The Convention also states 
that, “The exercise of this right shall be subject only 
to such restrictions established by law as may be 
necessary in a democratic society, in the interest of 
national security, public safety or public order, or 
to protect public health or morals or the rights and 
freedoms of others.”615 The American Declaration 
of the Rights and Duties of Man, which the United 
States is bound to as a member of the Organization 
of American States, similarly provides for the right 
of association, stating in Article XXII, “Every person 
has the right to associate with others to promote, 
exercise and protect his legitimate interests of a 
political, economic, religious, social, cultural, pro-
fessional, labor union or other nature.”616

In its Declaration on the Right and Responsibility of 
Individuals, Groups and Organs of Society to Pro-
mote and Protect Universally Recognized Human 
Rights and Fundamental Freedoms (known as the 
“Declaration of the Rights of Human Rights Defend-
ers”), the General Assembly provides in Article 5 
that, “For the purpose of promoting and protecting 
human rights and fundamental freedoms, every-
one has the right, individually and in association 
with others, at the national and international lev-
els: To meet or assemble peacefully; To form, join 
and participate in non-governmental organiza-
tions, associations or groups; [and] To communi-
cate with non-governmental or intergovernmental 
organizations.”617 

International law recognizes that the right to free-
dom of religion requires the right to freedom of 
association to be fully realized. In its General Com-
ment 23 on the Rights of Minorities, the UN Human 
Rights Committee, which monitors compliance 
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with the ICCPR, stated that individuals belonging 
to minorities have the right to freedom of associa-
tion and assembly just as “any other individual in 
the territory of the State party,” and “should not 
be denied the right, in community with members of 
their group…to practice their religion.”618 The UN 
Special Rapporteur on Freedom of Religion and 
Belief, Dr. Asma Jahangir, stated in her comments 
to the United Nations General Assembly in 2006, 
“the right to freedom of religion or belief needs 
other human rights to be fully exercised, including 
the right to freedom of association or the right to 
freedom of expression.”619 

Freedom of association is a fundamental right pro-
tected by the First Amendment of the U.S. Con-
stitution. Although association is not included 
among those freedoms enumerated in the First 
Amendment, the Supreme Court has expressly 
declared that freedom of association is an insepa-
rable aspect of the right to speech and assembly 
protected by the First Amendment.620 In its First 
Amendment jurisprudence, the Supreme Court 
has generally protected the right to associate for 
purposes of engaging in expressive First Amend-
ment-protected activities such as the exercise of 
religion.621 

In Roberts v. United States Jaycees, the Supreme 
Court stated, “we have long understood as implicit 
in the right to engage in activities protected by the 
First Amendment a corresponding right to associ-
ate with others in pursuit of a wide variety of polit-
ical, social, economic, educational, religious, and 
cultural ends.”622 The Supreme Court further stated 
that an “individual’s freedom to speak, to worship…
could not be vigorously protected from interference 
by the state unless a correlative freedom to engage 
in a group effort toward those ends were not also 
guaranteed.”623 In NAACP v. Alabama ex rel. Pat-
terson, the Supreme Court held that a court order 
compelling the NAACP to disclose records contain-
ing the names and addresses of its members vio-
lated the organization’s freedom of association.624 
The Court recognized that freedom to associate for 

the advancement of beliefs and ideas is integral 
and inseparable from freedom of speech.

Furthermore, donation of money is a form of 
speech protected by the First Amendment, and 
the limitation of charitable donations raises seri-
ous concerns about the speech rights of Muslim 
donors.625 Although monetary donations do not 
receive the full protection that political speech 
receives, heightened scrutiny of limitations still 
applies.626

d.	 International Law on 
Counterterrorism Measures

The manner in which the government has desig-
nated Muslim charities and seized their assets 
contravenes international law mandating that 
counterterrorism measures comply with human 
rights principles. Numerous UN resolutions declare 
that counterterrorism measures must comply with 
human rights obligations. These resolutions do not 
have the binding character of ratified treaties, but 
are persuasive legal documents that repeatedly 
reiterate this principle. In Security Council Reso-
lution 1456 (2003), the Security Council declared 
that “States must ensure that any measure taken 
to combat terrorism comply with all their obliga-
tions under international law, and should adopt 
such measures in accordance with international 
law, in particular international human rights, ref-
ugee, and humanitarian law.”627 General Assem-
bly Resolutions 58/187 (2004), 60/158 (2006), and 
62/159 (2007) on the “Protection of Human Rights 
and Fundamental Freedoms while Countering Ter-
rorism”;628 Commission on Human Rights Resolu-
tions 2003/68, 2004/87, and 2005/80 (“Protection 
of Human Rights and Fundamental Freedoms 
while Countering Terrorism”);629 Commission on 
Human Rights Resolution 2003/37 (“Human Rights 
and Terrorism”);630 and UN Security Council Res-
olution 1566 (“Threats to International Peace and 
Security Caused by Terrorist Acts”)631 reiterate this 
principle.
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In its Statement on Racial Discrimination and Mea-
sures to Combat Terrorism (2002), the CERD Com-
mittee, charged with interpreting CERD, recognized 
threats to religious freedom and possible large-
scale racial discrimination post-9/11, and stated 
that, “[M]easures to combat terrorism must be in 
accordance with the Charter of the United Nations 
and…they are only legitimate if they respect the 
fundamental principles and the universally recog-
nized standards of international law, in particular, 
international human rights law and internation-
al humanitarian law.”632 Further, the CERD Com-
mittee announced it “Demands that States and 
international organizations ensure that measures 
taken in the struggle against terrorism do not dis-
criminate in purpose or effect on grounds of race, 
colour, descent, or national or ethnic origin.”633

The CERD Committee also issued a General Rec-
ommendation on Discrimination against Non-Cit-
izens, according to which any measures taken in 
the fight against terrorism must “not discriminate, 
in purpose or effect, on the grounds of race, colour, 
descent, or national or ethnic origin” and countries 
must ensure “that non-citizens are not subjected 
to racial or ethnic profiling or stereotyping.”634 

Following his last official mission to review U.S. 
counterterrorism practices, the UN Special Rap-
porteur on Human Rights while Countering Terror-
ism condemned U.S. counterterrorism practices 
of profiling based on religion: “The Special Rap-
porteur recommends that all States, including the 
United States, do not…act in a manner which might 
be seen as advocating the use of race and religion 
for the identification of persons as terrorists.”635 
The UN Special Rapporteur also condemned the 
application of material support laws to donors of 
Muslim charities, and expressed concern about the 
material support laws and in particular the USA 
PATRIOT Act of 2001 provision expanding forms 
of conduct that can amount to material support of 
terrorism. The UN Special Rapporteur found that 
the provision, 

…is expressed in terms that are not exclusive 
and thereby renders the expression “mate-
rial support” too vague. This lack of precision 
is particularly problematic for communities, 
including Muslim ones, which are unable to 
determine whether the provision of funds by 
them to what they may believe are charities 
or humanitarian organizations abroad will be 
treated as material support to a terrorist enti-
ty. The Special Rapporteur observes that any 
determination of proscribed status of organi-
zations, including purported charities, should 
be public, transparent, non-retroactive and 
reasoned.636 

The Special Rapporteur specifically recommended 
that the U.S. reform its material support statutes in 
order to bring the laws into compliance with inter-
national standards. He “urge[d] the Government 
to restrict definitions of ‘international terrorism,’ 
‘domestic terrorism’ and ‘material support to ter-
rorist organizations’ in a way that is precise and 
restricted to the type of conduct identified by the 
Security Council as conduct to be suppressed in 
the fight against terrorism.”637

After a three-year investigation of the worldwide 
impact of counterterrorism laws in 40 countries, 
including 16 hearings, an independent panel of 
eminent judges and lawyers convened by the Inter-
national Commission of Jurists (ICJ) released a 
report of its findings. The ICJ concluded, “Valid 
arguments can be made for pursuing such offenc-
es [as providing material support to terrorists], 
but examples of their chilling effect and of serious 
abuse were provided. States have to ensure appro-
priate safeguards against such human rights viola-
tions, and must take precautions not to destroy the 
lives and reputations of individuals who may come 
to be publicly portrayed as dangerous terrorist 
associates, despite having no actual involvement in 
terrorist activities.”638 
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