351.1

English is not an official language of the Swiss Confederation. This translation is provided for
information purposes only and has no legal force.

Federal Act
on International Mutual Assistance in Criminal Matters

(Mutual Assistance Act, IMAC)

of 20 March 1981 (Status as of 1 January 2024)

The Federal Assembly of the Swiss Confederation,

based on Articles 54 paragraph 1, 123 paragraph 1 and 173 paragraph 2 of the Federal
Constitution!,2
and having considered the Dispatch of the Federal Council of 8 March 19763,

decrees:

Part One  General Provisions
Chapter 1  Scope of Application
Section 1 Subject and Limits of Cooperation

Art. 1 Subject matter

1 Unless other federal acts or international agreements provide otherwise, this Act shall govern
all procedures of international cooperation in criminal matters, and in particular:4

a. the extradition of persons who are the subject of criminal prosecution or have been con-
victed (Part Two);

b. assistance aimed at supporting criminal proceedings abroad (Part Three);
c. the transfer of proceedings and punishment of offences (Part Four);

d. the execution of foreign criminal judgments (Part Five).
2.5

3 This Act applies only to criminal matters in which recourse to the courts is permitted under the
law of the requesting State.

3bis Unless other legislation or international agreements provide otherwise, this Act applies by
analogy to proceedings for cooperation in criminal matters with international courts or other in-
ter- or supranational bodies with criminal justice functions if the proceedings relate to:

AS 1982 846

I SR101

2 Amended by No I of the FA of 18 Dec. 2020, in force since 1 June 2021
(AS 2021 233; BB1 2019 7413).

3 BBI1976 11444

4 Amended by Art. 59 No 1 of the FA of 22 June 2001 on Cooperation with the International Criminal
Court, in force since 1 July 2002 (AS 2002 1493; BB1 2001 391).

5 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BBI 1995111 1).
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351.1 Mutual Assistance

a. offences under the Twelfth Titlebis, Twelfth Titleter or Twelfth Titlequater of the Swiss
Criminal Code®; or

b. offences under other provisions of the criminal law and the court or the body concerned
is established by a resolution of the United Nations that is binding on or supported by
Switzerland.”

3ter The Federal Council may also stipulate in an ordinance that this Act applies by analogy to
procedures for cooperation on criminal matters with other international courts or other inter- or
supranational bodies with criminal justice functions if:

a. the court or body is established on the basis of legal provisions that clearly define the
powers of court or body in terms of criminal law and criminal procedure;

b. the procedure before the court or body guarantees compliance with the principles of the
rule of law; and

c. cooperation serves to safeguard Switzerland’s interests.3

4 This Act confers no right to cooperation in criminal matters.®

Art. 1410 Limitation of cooperation

In the application of this Act, Swiss sovereignty, security, public order or similar essential inter-
ests must be taken into account.

Section 2 Inadmissibility of Requests

Art. 2 Foreign proceedings!!

A request for cooperation in criminal matters shall not be granted if there are reasons to believe
that the foreign proceedings:

a.12 do not meet the procedural requirements of the European Convention for the Protection
of Human Rights and Fundamental Freedoms of 4 November 195013, or the International
Covenant on Civil and Political Rights of 16 December 196614,

b.15 are being conducted so as to prosecute or punish a person on account of his political
opinions, his belonging to a certain social group, his race, religion, or nationality;

c. could result in aggravating the situation of the defendant for any of the reasons mentioned
under letter b; or

d. have other serious defects.

6 SR311.0
7 TInserted by No I of the FA of 18 Dec. 2020, in force since 1 June 2021
(AS 2021 233; BB12019 7413).
8 Inserted by No I of the FA of 18 Dec. 2020, in force since 1 June 2021
(AS 2021 233; BB1 2019 7413).
9 Amended by No I of the FA of 18 Dec. 2020, in force since 1 June 2021
(AS 2021 233; BB1 2019 7413).
10 TInserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
11 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995111 1).
12 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
13 SR 0.101
14 SR 0.103.2
15 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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Art. 3 Nature of the offence

I A request shall not be granted if the subject of the proceedings is an act which, in the Swiss
view, is of a predominantly political nature, constitutes a violation of the obligation to perform
military or similar service, or appears to be directed against the national security or military de-
fence of the requesting State.

2 The plea that an act is of a political nature shall not be taken into account under any circum-
stances:

a. in cases of genocide;
b. in cases of crimes against humanity;
c. in cases of war crimes; or

d. if the act appears particularly reprehensible because the offender, for the purpose of ex-
tortion or duress, has endangered or threatened to endanger the life or limb of persons,
especially by hijacking aircraft, using means of mass extermination, causing a catastro-
phe or taking hostages.16

3 A request shall not be granted if the subject of the proceedings is an offence which appears to
be aimed at reducing fiscal duties or taxes or which violates regulations on currency, trade or
economic measures. However, a request may be granted:

a. for mutual assistance under Part Three of this Act if duty or tax fraud is the subject of the
proceedings;

b. under any part of this Act if aggravated duty or tax fraud as defined in Article 14 paragraph
4 of the Federal Act of 22 March 197417 on Administrative Criminal Law is the subject of
the proceedings.!8

Art. 4 Minor cases!?

A request shall be rejected if the importance of the offence does not justify conducting proceed-
ings.

Art. 5 Extinction of the right to prosecute
1 A request shall not be granted if:20

a.2l in Switzerland or in the State where the offence was committed, the court
1. has acquitted the defendant or abandoned the proceedings for material reasons, or
2. has permanently or provisionally dispensed with imposing a sentence;

b.22 the sentence was executed or cannot be executed under the laws of the State where sen-
tence was passed;

16 Amended by No I 4 of the FA of 18 June 2010 on the Amendment of the Federal Legislation in Im-
plementation of the Rome Statute of the International Criminal Court, in force since 1 Jan. 2011 (AS
2010 4963; BBI1 2008 3863).

17" SR 313.0. Presently «art. 14 para. 3».

18 Second paragraph amended by No I 3 of the FA of 3 Oct. 2008 on the Implementation of the Revised
Recommendations of the Financial Action Task Force, in force since 1 Feb. 2009 (AS 2009 361 367;
BB1 2007 6269)

19 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1

20 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1

21 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 III 1

22 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1

NN NN
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351.1 Mutual Assistance

¢.23 its execution requires compulsory measures and the prosecution or execution of the sen-
tence was absolutely time barred under Swiss law.

2 Paragraph 1 letters a and b do not apply if the requesting State claims that there are grounds for
a review of the final sentence within the meaning of Article 410 of the Criminal Procedure Code
of 5 October 200724 (CrimPC).25

Art. 6 Concurrence of inadmissibility and admissibility of cooperation

1 [f the act of which the defendant is accused constitutes an offence under two or more provisions
of Swiss criminal law, the request may be granted only in respect of those offences for which
there are no reasons for inadmissibility and if there is a guarantee that the requesting State will
respect the conditions imposed.

2 Cooperation shall not be permitted if the proceedings concern an act that constitutes an offence
under two or more provisions of Swiss or foreign criminal law and if, with regard to one of these
offences, which covers the act in all its aspects, a request may not be granted.

Section 3 Special Provisions

Art. 7 Swiss nationals

I No Swiss national may, without his written consent, be extradited or surrendered to a foreign
State for prosecution or for the execution of a sentence. Consent may be withdrawn up to the
time when the surrender is ordered.

2 Paragraph 1 does not apply to transit or return of a Swiss national who is temporarily surren-
dered by a third State to the Swiss authorities.

Art. 8 Reciprocity

1 As a rule, a request shall be granted only if the requesting State guarantees reciprocity. The
Federal Office of Justice (FOJ)2¢ shall obtain a guarantee of reciprocity if this is considered nec-
essary.

2 Reciprocity is in particular not required for the service of documents or if the execution of a
request:

a. seems advisable due to the type of offence or to the necessity of combating certain of-
fences;

b.27 is likely to improve the situation of the defendant or the prospects of his social rehabili-
tation; or

c. serves to clarify an offence against a Swiss national.

3 The Federal Council may, within the scope of this Act, provide other States with a guarantee of
reciprocity.

23 The amendment in accordance with Art. 97 ff. of the Swiss Criminal Code (SR 311.0) contains a new
system of time limits (AS 2006 3459; BBI 1999 1979).
24 SR 312.0
25 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB12006 1085).
26 Name in accordance with Annex 1 No 11 of the FA of 17 June 2022, in force since 1 Jan. 2024
(AS 2023 468; BB1 2019 6697). This amendment has been made in the provisions specified in the AS.
27 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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Art. 8428 Bilateral treaties

The Federal Council may conclude bilateral agreements with foreign States regarding the transfer
of sentenced persons provided those agreements respect the principles of the European Conven-
tion of 21 March 198329 on the Transfer of Sentenced Persons.

Art. 9 Protection of privacy

In the execution of requests, protection of privacy shall be governed by the provisions on the
right of witnesses to refuse to testify. Articles 246248 CrimPC30 apply by analogy to the search
and to the placing under seal of documents.3!

Art. 1032

Art. 11 Legal definitions

I A defendant under this Act is any person under suspicion, subject to criminal proceedings or
on whom a sentence has been imposed.33

2 A sentence is any penalty or other measure.

Chapter 1a34 Personal Data, File and Process Management System

Art. 11a

I The FOJ shall run a personal data, file and process management system that may contain sen-
sitive personal data obtained through forms of cooperation governed by this Act. This data may
be processed in order to:

a. identify whether data on a particular person is being processed;
b. process data on processes;
organise work procedures rationally and efficiently;
d. conduct a process check;
e. compile statistics.

2In order to comply with the processing purposes mentioned in paragraph 1, the system shall
contain:

a. personal details of persons on whom data is being processed;
b. data necessary for the localisation and proper administration of the dossier;

c. documents on electronically stored processes and entries.

28 TInserted by No I of the FA of 21 June 2002, in force since 1 Nov. 2002
(AS 2002 3333; BB1 2001 4687)

29 SR 0.343

30 SR 312.0

31 Second sentence Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in
force since 1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).

32 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BBI 1995111 1).

33 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

34 Inserted by Annex 1 No 7 of the FA of 13 June 2008 on the Federal Police Information Systems, in
force since 5 Dec. 2008 (AS 2008 4989; BBI 2006 5061).
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3 The Federal Office of Police and the State Secretariat for Migration35 and the units of the Fed-
eral Intelligence Service responsible for the implementation of the Federal Act of 21 March
199736 on Measures to Safeguard Internal Security shall have online access to the data defined
in paragraph 2 letter a.37 If the Federal Office of Police carries out the tasks of the FOJ under this
Act, it shall also have online access to the data defined in paragraph 2 letter b.

4 The Federal Council shall specify the details, and in particular:

a. in the case of the recording of data in accordance with paragraph 2 letters a and b, data
on the judicial authorities involved in the mutual assistance proceedings and data on the
offences giving rise to the request for mutual assistance;

b. the period of time that the data is kept and the archiving of the data;

c. the agencies of the FOIJ that are authorised to process the data directly in the system and
the data that in individual cases may be disclosed to other authorities.

Chapter 1538 Protection of Personal Data

Art. 115 Right to information in pending proceedings

I Where mutual assistance proceedings are pending, the person who is the object of a request for
international cooperation in criminal matters shall be allowed access to the personal data related
to them and the following information:

a. the purpose of and legal basis for the data processing;

b. the period that the personal data will be retained or, if this is not possible, the criteria for
determining this period;

c. the recipients or the categories of recipients;
d. the available information on the origin of the personal data;
e. the information that they require to be able to assert their rights.

2 The competent authority may refuse to provide the information, limit the information provided
or defer provision of the information if there are grounds for doing so under Article 80b para-
graph 2 or if:

a. it is necessary because of overriding interests of third parties;

b. it is necessary because of overriding public interests, in particular relating to the internal
or external security of Switzerland; or

c. an enquiry, an investigation, court proceedings or international cooperation proceedings
in criminal matters may be prejudiced by providing the person concerned with infor-
mation.

35 The name of this administrative unit was amended by Art. 16 para. 2 of the Publications O of
17 Nov. 2004 (AS 2004 4937), in force since 1 Jan. 2015.

36 SR 120

37 Amended by No I 4 of the O of 4 Dec. 2009 on the Amendment of Legislation due to the Establish-
ment of the Federal Intelligence Service, in force since 1 Jan. 2010 (AS 2009 6921).

38 Inserted by No II 4 of the FA of 28 Sept. 2018 on the Implementation of Directive (EU) 2016/680 on
the protection of natural persons with regard to the processing of personal data by competent authori-
ties for the purposes of the prevention, investigation, detection or prosecution of criminal offences or
the execution of criminal penalties, in force since 1 March 2019 (AS 2019 625; BB1 2017 6941).
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Art. 11c Restriction of the right to information in relation to requests for arrest for the
purpose of extradition

I Any person may request information on whether Switzerland has received a request from a
foreign state to make an arrest for the purpose of extradition. This right may be asserted at the
FOJ. If the request is made to a different authority, that authority shall forward the request im-
mediately to the FOJ.

2If a person requests information on whether the FOJ has received a request to make an arrest
for the purpose of extradition, the FOJ shall notify the person that no data about them has been
unlawfully processed and that the person can request the Federal Data Protection and Information
Commissioner (the FDPIC) to enquire as to whether any data on them has been lawfully pro-
cessed.3?

3 The FDPIC shall conduct the enquiries; he shall notify the person concerned either that no data
about them has been unlawfully processed or that he has opened an investigation under Article 49
of the Data Protection Act of 25 September 202040 in the case of errors in the processing of
personal data.4!

4 If the FDPIC identifies errors in the data processing, he shall order the FOJ to rectify the same.42

5 The notifications under paragraphs 2 and 3 shall always be worded in the same way and shall
not mention the grounds.

6 The notification under paragraph 3 may not be contested.

71In derogation from paragraph 2, the FOJ is entitled to provide the person concerned with the
requested information if the requesting state gives its advance consent.

Art. 11d Right to have personal data corrected or deleted

I The person who is the object of a request for international cooperation in criminal matters may
request that the competent authority correct or delete the personal data relating to them that is
being processed in contravention of this Act.

2 Instead of deleting the personal data, the competent authority shall restrict the processing if:

a. the data subject disputes the accuracy of the personal data but it cannot be established
whether the data is correct or incorrect;

b. overriding interests, in particular those set out in Article 805 paragraph 2, so require; or

c. deletion may prejudice proceedings on international cooperation in criminal matters or
foreign proceedings giving rise to the request for cooperation in criminal matters.

3 The competent authority shall immediately notify the authority that has transmitted, made avail-
able or disclosed the personal data about the measures taken in accordance with paragraph 1 or
2.

4 The relevant foreign authority is responsible for checking the accuracy of personal data that has
been obtained as evidence or personal data relating to criminal offences giving rise to the request
for international cooperation in criminal matters.

39 Amended by Annex 1 No II 29 of the Data Protection Act of 25 Sept. 2020, in force since
1 Sept. 2023 (AS 2022 491; BB1 2017 6941).

40 SR 235.1

41 Amended by Annex 1 No II 29 of the Data Protection Act of 25 Sept. 2020, in force since
1 Sept. 2023 (AS 2022 491; BB1 2017 6941).

42 Amended by Annex 1 No II 29 of the Data Protection Act of 25 Sept. 2020, in force since
1 Sept. 2023 (AS 2022 491; BB1 2017 6941).
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Art. 11e Equal treatment

I The data protection rules that apply to the disclosure of personal data to the competent author-
ities of States that are linked with Switzerland through one of the Schengen association agree-
ments (the Schengen States) must not be stricter than the rules that apply to the disclosure of
personal data to Swiss law enforcement authorities.

2 Specific legislation that provides for stricter data protection rules for the disclosure of personal
data to the competent foreign authorities does not apply to disclosure to the competent authorities
of the Schengen States.

Art. 11f Disclosure of personal data to a third country or an international body

I Personal data may not be disclosed to the competent authority of a State that is not linked with
Switzerland through one of the Schengen association agreements (a third country) or to an inter-
national body if, as a result, the privacy of the data subject would be seriously jeopardised, in
particular because of the lack of adequate protection.

2 Adequate protection is guaranteed by:
a. the legislation of the third country, provided the European Union has confirmed this in a
decision;
b. an international agreement;
c.  specific guarantees.

3 In derogation from paragraph 1, personal data may be disclosed to the competent authority of
a third country or to an international body if disclosure is necessary in the case in question:

a. to protect the life or physical integrity of the data subject or a third party;

to prevent an imminent and serious threat to the public security of a Schengen State or
of a third country;

c. to prevent, detect or prosecute a criminal offence or to execute a criminal judgment, un-
less overriding legitimate interests of the data subject preclude disclosure;

d. to exercise or enforce legal rights against an authority competent to prevent, detect or
prosecute a criminal offence or to execute a criminal judgment, unless overriding legiti-
mate interests of the data subject preclude disclosure.

Art. 11g Disclosure of personal data by a Schengen State to a third country or an
international body

1 Personal data that are transmitted or made available by a Schengen State may be disclosed to
the competent authority of a third country or to an international body if:

a. disclosure is required to prevent, detect or prosecute a criminal offence or to execute a
criminal judgment;

b. the Schengen State that transmitted or made available the personal data has given prior
consent to disclosure; and

c. the requirements of Article 11fare met.

2 In derogation from paragraph 1 letter b, personal data may be disclosed in an individual case
if:

a. the prior consent of the Schengen State cannot be obtained in time; and
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b. disclosure is necessary to prevent an imminent and serious threat to the public security
of'a Schengen State or of a third country or to protect the essential interests of a Schengen
State.

3 The Schengen State shall be notified immediately of any disclosure under paragraph 2.

Art. 114 Procedure for the disclosure of personal data

I The competent authority shall notify the recipient about the reliability of the personal data dis-
closed and of the extent to which they are up to date.

2 It shall also disclose any additional information to the recipient that may as far as possible be
used to distinguish:

a. between the various categories of data subjects;
b. between personal data based on facts and personal data based on personal assessments.

3 The obligation to notify the recipient does not apply if the information mentioned in para-
graphs 1 and 2 is evident from the personal data themselves or from the circumstances.

Chapter 2 Applicable Law

Art. 12 General

! Unless this Act specifies otherwise, the federal administrative authorities shall apply, by anal-
ogy, the Federal Act of 20 December 196843 on Administrative Procedure, and the cantonal au-
thorities their own procedural rules. Procedural acts are governed by the procedural law in crim-
inal matters.

2 The cantonal and federal provisions on the suspension of time limits do not apply.44

Art. 13 Suspension of limitation periods#>. Filing a criminal complaint
! In proceedings under this Act, the following shall be considered to have effect in Switzerland:
a. the suspension of a limitation period under the law of the requesting State;

b. the filing of a criminal complaint with a foreign authority within the time limit provided
for if this is so required under Swiss law.

2If a criminal complaint is required only under Swiss law, no sentence may be imposed or exe-
cuted in Switzerland if the victim makes objections.

Art. 14 Taking account of the period in detention

Article 69 of the Swiss Criminal Code4¢ applies when taking account of the period spent on
remand or in detention abroad due to proceedings under this Act.

43 SR 172.021

44 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 I1I 1).

45 The suspension of the effects of the time limitation provisions has been abolished by Art. 97 ff. of the
Swiss Criminal Code (SR 311.0) and time limits for execution have been replaced by an extension of
the regular time limit (AS 2006 3459; BBI 1999 1979).

46 SR 311.0. See now art. 51.
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Art. 15 Compensation

1 Articles 429 and 431 CrimPC#7 apply by analogy in proceedings that have been conducted
against the defendant under this Act in Switzerland or at the instigation of a Swiss authority
abroad.48

2 The Confederation shall pay the compensation if a federal authority makes or executes a re-
quest. It may require reimbursement from the canton that caused the request to be made.

3 The compensation may be reduced or refused if the defendant has provoked the investigation
or the detention through his fault, or has, without reason, obstructed or delayed the proceedings.4®

4 Compensation for detention pending extradition served in Switzerland may also be reduced or
refused if the requesting State:

a.  withdraws the request for search and arrest with a view to extradition; or

b. does not present the request for extradition with the necessary enclosures within the dead-
line set.50

5 The likelihood of the injured party being able to obtain damages in the foreign State must be
taken into account when the decision is made to reduce or refuse the compensation.5!

Chapter 3 Domestic Procedure
Section 1 Authorities and Powers

Art. 16 Cantonal authorities

! The cantons shall participate in the conduct of extradition proceedings. Unless federal law pro-
vides otherwise, they are required to execute the requests for other forms of mutual assistance
and the transfer of proceedings and to execute criminal judgments. The cantons shall be subject
to the supervision of the Confederation provided this Act applies.

2.5

Art. 17 Federal authorities

1 The Federal Department of Justice and Police (the Department) shall decide on cases under
Article 1 letter a.53 The decision of the Department may be requested within 30 days of receiving
written notification of the final ruling.54

2 The FOJ shall receive the requests from abroad and file Swiss requests. It shall handle extradi-
tion requests and arrange for requests for other assistance, transfer of proceedings and execution
of criminal judgments to be examined by the appropriate cantonal or federal authorities if their
execution is not obviously inadmissible.

3 It shall decide:

47 SR 312.0
48 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).
49 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
50 Tnserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995111 1).
51 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
52 Repealed by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, with effect from
1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).
53 Amended by No 1 of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114;
BBI 1995111 1).
54 Sentence inserted by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in
force since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).
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a.  whether to require a guarantee of reciprocity (Art. 8 para. 1);
b. on the appropriate procedure (Art. 19);
c. on the admissibility of Swiss requests (Art. 30, para. 1).

4 It may transfer the conduct of proceedings wholly or partly to the federal authority which would
be competent to prosecute the offence if it had been committed in Switzerland.

5 It may also decide on the admissibility of assistance and allow its execution in accordance with
Article 79 letter a.55

Art. 17a56 Obligation of promptness
! The competent authority shall execute requests promptly. It shall decide without delay.

2 It shall on request provide the FOJ with information on the status of the proceedings, the reasons
for any delay and the measures being considered. If the delay is not justified, the FOJ may take
the matter up with the appropriate supervisory authority.

3 When the competent authority, without reason, refuses to or delays in issuing a ruling, its con-
duct shall be regarded as equivalent to a negative decision subject to appeal.

Art. 1857 Provisional measures

I At the express request of another State, provisional measures may be taken by the competent
authority to preserve the existing situation, to safeguard threatened legal interests or to protect
jeopardised evidence unless the proceedings under this Act clearly appear to be inadmissible or
inappropriate.

2 If any delay would jeopardise the proceedings and if there is sufficient information to determine
whether all the conditions are met, the FOJ may likewise order provisional measures as soon as
a request is announced. Such measures shall be revoked if the foreign State does not make the
request within the deadline set.

3 Appeals filed against rulings based on this Article do not have suspensive effect.

Art. 18458 Surveillance of postal and telecommunications traffic

! In extradition cases, the FOJ may, at the express request of another State order the surveillance
of postal and telecommunications traffic in order to establish the whereabouts of the defendant.

2 In other mutual assistance cases, the following authorities may order the surveillance of postal
and telecommunications traffic:

a. the Office of the Attorney General of Switzerland or of the Cantonal Public Prosecutor;
b. the FOJ, if it is executing the request for mutual assistance itself.

3 The surveillance order must be submitted to the following authorities for approval:
a. by the federal authorities: the federal compulsory measures court;

b. Dby the cantonal authorities: the cantonal compulsory measures court.

55 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).

56 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995111 1).

57 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI1 1995 111 1).

58 Inserted by Annex No 4 of the FA of 6 Oct. 2000 on the Surveillance of Mail and Telecommunication
Services (AS 2001 3096; BBI 1998 4241). Amended by Annex 1 No II 13 of the Criminal Procedure
Code of 5 Oct. 2007, in force since 1 Jan. 2011 (AS 2010 1881; BBI1 2006 1085).
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4 The requirements for surveillance and the procedure shall otherwise be governed by Arti-
cles 269-279 CrimPC59 and the Federal Act of 6 October 200060 on the Surveillance of Postal
and Telecommunications Traffic.

Art. 18561 Electronic communications traffic data

I The federal or cantonal authority dealing with a request for mutual assistance may order the
transmission of electronic communications traffic data to another State before conclusion of the
mutual assistance proceedings if:

a. provisional measures indicate that the communication that is the subject of the request
originated abroad; or

b. the data was acquired by the executing authority based on an order for authorised real-
time surveillance (Art. 269-281 CrimPC62).

2 The data may not be used in evidence before the ruling on granting and the extent of mutual
assistance is legally binding.

3 Notice of the ruling under paragraph 1 and any order or authorisation for surveillance must be
given to the FOJ immediately.

Art. 19 Choice of procedure

If the defendant is abroad and if, according to the laws of the State to which the request is to be
made, there is a choice between different procedures, preference shall be given to the procedure
which appears to ensure the better social rehabilitation.

Art. 20 Suspension of criminal proceedings or of the execution of a penalty

I At the request of the FOJ, the competent authority may temporarily suspend criminal proceed-
ings or the execution of a sentence against a defendant abroad for another offence if:

a. the sentence imposed in Switzerland is not of great importance in comparison to the one
likely to be imposed abroad; or

b. execution of the sentence in Switzerland does not seem appropriate.

2 On conclusion of the criminal proceedings abroad, the Swiss authority shall decide whether or
not to resume the suspended proceedings or the execution of the penalty.

Art. 20a63 Transit

! In the interest of proceedings carried out in another State and permitted under this Act, the FOJ
may permit transit through Swiss territory and approve the measures required therefor on sub-
mission of a request by the State concerned or a third State without hearing the person concerned.
There is no right of appeal against the decision and ancillary measures. They shall be notified
only to the requesting State.

59 SR 312.0

60 [AS 2001 3096; 2003 2133 annex No 18, 3043 No I 2; 2004 2149, 3693; 2006 2197 annex No 84,
5437 Art. 2 No 3; 2007 921 annex No 3, 5437 annex No II 7; 2010 1881 annex 1 No II 26, 3267 an-
nex II 14; 2012 3745 annex No 7; 2017 4095 annex No II 12. AS 2018 117]. See now the FA of 18
March 2016 (SR 780.1).

61 Inserted by Art. 2 No 2 of the FD of 18 March 2011 (Council of Europe Convention on Cybercrime),
in force since 1 Jan. 2012 (AS 2011 6293; BB1 2010 4697).

62 SR 312.0

63 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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2 No approval shall be required if the detained person is to be transported by aircraft over Swiss
territory without a stopover landing. In the event of an unscheduled stopover landing, the de-
tained person may be kept in custody only if:

a. the requirements for his arrest under Article 44 are met; or

b. the State arranging for the transport to be made has previously informed the FOJ by in-
dicating the reason for surrender and the offence which is the basis for it.

3 Only the FOJ may interrupt the transit to prosecute an offence or to execute a criminal judgment
in Switzerland.

Section 2 Protection of Rights

Art. 21 Common provisions

I The defendant may appoint a legal adviser. If he chooses not to do so or is not in a position to
do so, a legal adviser shall be officially appointed if required to safeguard the interests of the
defendant.

2 Other persons who are affected by the mutual assistance measures or who, as injured parties,
are present at enquiries, may, if the safeguarding of their interests so requires, be assisted by a
legal adviser while mutual assistance measures are being carried out and, provided the object of
the investigation is not prejudiced, be represented by him.

3 Persons who are the subject of foreign criminal proceedings may challenge rulings only if they
are personally and directly affected by a mutual assistance measure and if they have an interest
worthy of legal protection in the measure being revoked or changed.%4

4 Appeals filed against a decision made in application of this Act shall not have a suspensive
effect. This rule does not apply to appeals directed against a decision:

a.  granting extradition; or

b. authorising the transmission abroad of classified information or the handing over of ob-
jects or assets.05

Art. 2266 Notice regarding appellate remedies

Rulings and decisions issued by federal and cantonal authorities must give notice of the possible
appellate remedies, the appellate authority and the deadline for filing an appeal.

Art. 2367
Art. 2468

Art. 25 Appeal®®

64 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
65 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
66 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
67  Repealed by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, with effect
from 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).
68 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BBI 1995111 1).
69 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).
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! First instance rulings by cantonal and federal authorities are subject to an appeal directly to the
Appeals Chamber of the Federal Criminal Court unless this Act stipulates otherwise.”®

2 An appeal against a Swiss request to another State is only admissible if that State is requested
to assume responsibility for the criminal proceedings or the execution of a criminal judgment. In
this case, only defendants who are habitually resident in Switzerland are entitled to appeal.’!

2bisAn appeal against a Swiss request for transferring responsibility for the execution of a criminal
judgment in connection with a transfer under Article 101 paragraph 2 is admissible.”2

3 The FOJ may appeal against rulings by cantonal authorities as well as against decisions by the
Federal Criminal Court. The cantonal authority is entitled to appeal against the decision of the
FOJ not to make a request.”

4 An appeal may also be filed against the inadmissible or obviously improper application of for-
eign law.

5 74

6 The Appeals Chamber of the Federal Criminal Court is not bound by the applications made by
the parties.”>

Art. 2676 Administrative appeal

Rulings made by the Department under Article 17 paragraph 1 shall be subject to appeal to the
Federal Council. ...77

Chapter 4 International Procedure

Art. 27 General rules for requests

U Articles 27 to 31 apply to all procedures under this Act subject to the special rules of procedure
provided for in the other parts of this Act.”8

2 Foreign requests shall be addressed directly to the FOJ.

3 Requests which are addressed to an inappropriate authority shall be forwarded ex officio. The
requesting authority shall be duly notified.

4 Requests in connection with an arrest shall be dealt with without delay.

5 The non-acceptance or refusal of a request must be substantiated.

70 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BBI 2001 4202).

71" Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

72 Inserted by Art. 2 of the FD of 19 Dec. 2003, in force since 1 Oct. 2004 (AS 2004 4161 4162;
BBI1 2002 4340)

73 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

74 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BBI 1995111 1).

75 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BBI 2001 4202).

76 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

77 Sentence repealed by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court,
with effect from 1 Jan. 2007 (AS 2006 2197; BBI 2001 4202).

78 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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Art. 28 Form and content of requests

I Requests shall be made in writing.

2 The following information must be provided in a request:
a. the office issuing the request and, if applicable, the authority having criminal jurisdiction;
b. the subject matter of and the reason for the request;
c. the legal term for the offence;

d. details that are as exact and complete as possible on the person who is the subject of the
criminal proceedings.

3 To permit the legal assessment of the offence, the following shall be added:
a. asummary of the relevant allegations, except in the case of requests for service;

b.79 the wording of the regulations applicable at the place where the offence was committed,
except for requests for assistance in accordance with Part Three of this Act.

4 Foreign official records need not be legalised.

5 Foreign requests and their enclosures shall be submitted in German, French or Italian or be
accompanied by a translation into one of these languages. Translations must be officially certi-
fied.

6 If a request does not meet the formal requirements, its correction or completion may be de-
manded; the ordering of provisional measures is not affected thereby.

Art. 29 Transmission
I The FOJ may receive requests directly from the ministry of justice of the requesting State.

2 When provisional measures must be taken or in urgent cases, the intervention of the Interna-
tional Criminal Police organisation (ICPO Interpol) may be enlisted or a copy of the written
request may be sent directly to the authority competent for its execution.

Art. 30 Swiss requests

! Swiss authorities may not address to another State requests which they themselves could not
grant under this Act.

2 The FOJ is competent for requests for extradition, transfer of proceedings or execution of crim-
inal judgments; it shall take action at the request of the requesting Swiss authority.80

3 Conditions which the requested State attaches to the execution of the request must be observed
by the Swiss authorities.

4 The FOJ may decline to make a request if the importance of the offence does not justify the
proceedings.

5 The FOJ shall inform the requesting Swiss authority immediately if the requested State requires
a court order for a requested mutual assistance measure.8!

79 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
80 Amended by Annex 1 No 11 of the FA of 17 June 2022, in force since 1 Jan. 2024

(AS 2023 468; BB1 2019 6697).
81 Inserted by Annex 1 No 11 of the FA of 17 June 2022, in force since 1 Jan. 2024

(AS 2023 468; BB1 2019 6697).
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Art. 31 Costs
1 As a rule, foreign requests shall be executed free of charge.

2 The Federal Council shall determine the conditions under which the requesting State may be
charged full or partial costs.

3 The costs of a Swiss request that are reimbursed to another State shall be charged to the pro-
ceedings that caused the request to be made.

4 The Federal Council shall regulate the sharing of costs between the Confederation and the can-
tons.

Part Two  Extradition
Chapter 1  Conditions

Art. 32 Foreign nationals

Foreign nationals may be surrendered to another State for prosecution or enforcement of a sen-
tence involving deprivation of liberty for acts which come under its criminal jurisdiction if that
State requests extradition or if it accepts the Swiss request to prosecute the offence or enforce the
judgment.

Art. 33 Persons under 20 years of age

1 Children and juveniles as defined in the Swiss Criminal Code82 whose extradition is requested
shall, if possible, be repatriated by the juvenile authorities. The same applies to persons between
the ages of 18 and 20 if extradition could endanger their mental development or social rehabili-
tation.

2 Repatriation shall have the effects of an extradition.
Art. 3483

Art. 35 Extraditable offences
I Extradition is permitted if, according to the documents supporting the request, the offence:

a. is punishable by deprivation of liberty for a maximum period of at least one year or a
more severe sentence both under the law of Switzerland and under the law of the request-
ing State and

b. is not subject to Swiss jurisdiction.
2 In determining whether an act is an offence under Swiss law, the following are not considered:

a. its specific degrees of guilt and conditions for criminal liability;

82 SR 311.0
83 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BB1 1995 111 1).
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b. the conditions relating to the personal and time-related application of the Swiss Criminal
Code84 and the Swiss Military Criminal Code of 13 June 192785 with regard to the crim-
inal provisions on genocide, crimes against humanity and war crimes.36

Art. 36 Special cases

I As an exception, the defendant may be extradited for an offence which comes under Swiss
jurisdiction if special circumstances, especially the possibility of better social rehabilitation, jus-
tify it.

2 If one of two or more offences is extraditable (Art. 35 para. 1), extradition may be granted for
all offences.

Art. 37 Denial

! Extradition may be denied if Switzerland can assume responsibility for the prosecution of the
offence or the execution of the foreign criminal judgment and if this appears to be appropriate
with regard to the social rehabilitation of the defendant.

2 Extradition shall be denied if the request is based on a verdict issued in the absence of the
defendant and if the minimum rights of the defence to which a defendant is recognised to be
entitled were not respected in the proceedings preceding the verdict; this rule does not apply if
the requesting State gives sufficient assurances to guarantee the defendant the right to new court
proceedings where the rights of the defence are respected.8?

3 Extradition shall also be denied if the requesting State fails to guarantee that the defendant will
not be sentenced to death, that an already pronounced death penalty will not be carried out, or
that he will not be subjected to treatment that will impair his physical integrity.88

Art. 38 Conditions
! The defendant may be extradited only on condition that the requesting State:

a. neither prosecutes nor sentences nor re-extradites him to a third State for any offence
committed prior to his extradition and for which extradition was not granted;

b.89 does not deprive him of his liberty on any other ground that existed before his extradition;
¢.90 does not bring him before an extraordinary court; and moreover

d. sends the Swiss authorities, at their request, an officially certified copy of the decision
which concludes the criminal proceedings.

2 The conditions of paragraph 1 letters a and b no longer apply if:
a. the defendant or extradited expressly waives them; or

b. the person extradited:

1. in spite of being advised of the consequences has not left the territory of the request-
ing State within forty-five days of his conditional or final release despite having the
opportunity to do so, or if, after leaving that territory, he has returned, or

84 SR 311.0
85 SR 321.0
86 Amended by No I 4 of the FA of 18 June 2010 on the Amendment of the Federal Act in Implementa-
tion of the Rome Statute of the International Criminal Court, in force since 1 Jan. 2011
(AS 2010 4963; BB12008 3863).
87 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
88 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
89 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
90 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

17742



351.1 Mutual Assistance

2. has been returned by a third State.%!

Art. 39 Extension

If the extradited person is charged with other offences, the State to which he was extradited may
be permitted, on making a new request, to prosecute these offences as well.

Art. 40 Requests by more than one State

1 If two or more States request extradition for the same offence, extradition shall be granted as a
rule to the State where the offence was committed or principally perpetrated.

2 If extradition is requested by more than one State for different offences, the decision shall be
made having due regard to all circumstances, especially the seriousness of the offences, the place
of commission, the chronological order in which the requests were received, the nationality of
the defendant, the better prospect of social rehabilitation and the possibility of extradition to
another State.

Chapter 2 Procedure
Section 1 Requests

Art. 41 Documents supporting the request

In addition to the documents specified in Article 28 paragraph 3, the following shall be enclosed
with the request: the original or an officially authenticated copy of an enforceable judgment, of
an arrest warrant or of any other document issued in accordance with the regulations of the re-
questing State and having the same effect.

Art. 42 Request for tracing and arrest

Requests for tracing and arrest with a view to extradition shall contain, in addition to the items
of information specified in Article 28 paragraphs 2 and 3 letter a, references to the following:

a. the existence of a valid arrest warrant, its date of issue and the name of the issuing au-
thority;

b. the intention of the competent authority to make a request for extradition.

Art. 43 Consideration of the request

The FOJ shall decide whether and under what conditions it will consider the request.

Section 2 Provisional Measures

Art. 44 Arrest

Foreign nationals may be arrested with a view to extradition on the basis of a request by an
Interpol National Central Bureau or the Ministry of Justice of another State or on the basis of an
international alert in a police search system.92 Article 52 paragraphs 1 and 2 apply by analogy.

91 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
92 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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Art. 45 Seizure of objects

I At the time of arrest, objects and assets which can serve as evidence in foreign criminal pro-
ceedings or which originate from an offence shall be seized.

2 The cantonal authorities may, if necessary, order that the arrested person or the rooms be
searched.

Art. 46 Notice of execution. Duration of measures
! Arrest and seizure shall be reported to the FOJ.

2 They shall continue until a decision concerning the detention awaiting extradition is issued but
at the latest until the third workday after the arrest.

Section 3 Detention awaiting Extradition and Seizure

Art. 47 Arrest warrant and other rulings

I The FOJ shall issue an arrest warrant with a view to extradition. It may decline to do so, espe-
cially if the defendant:

a.  will probably not elude extradition and will not endanger the criminal investigation; or

b. can prove without delay that he was not at the place of the offence when it was commit-
ted.

2 If the defendant is unfit to remain in detention or if there are other valid reasons, the FOJ may
order measures other than detention to ensure his presence.

3 At the same time the FOJ shall rule on which objects and assets will remain seized or must be
seized.

Art. 48 Content
! Rulings under Article 47 shall contain:

a. information, provided by the foreign authority, concerning the identity of the defendant
and the offence alleged against this person;

b. the name of the office which made the request;
the confirmation that extradition will be requested;

d. the notice regarding the right of appeal under paragraph 2 and the right to appoint a legal
adviser.

2 An appeal against these rulings may be filed with the Appeals Chamber of the Federal Criminal
Court within ten days of the serving of the written arrest warrant with a view to extradition.
Articles 379-397 CrimPC93 apply by analogy to the appeal procedure.%4

Art. 49 Execution

! The execution of rulings under Article 47 is a matter for the cantonal authorities.

93 SR 312.0
94 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).
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2 The arrest warrant with a view to extradition may not be executed while the defendant is held
in detention awaiting trial or is serving a sentence.%

3 The defendant may neither be released nor deported from Switzerland without the consent of
the FOJ.

Art. 50 Release from detention

I The FOJ shall order the release of the person concerned from detention 18 days after arrest if
the request for extradition and the documents supporting it have not been received.®¢ This period
may be extended for special cause by up to 40 days.

2 If the defendant is already detained, the period shall start when he is detained with a view to
extradition.

3 By way of exception, the person concerned may be released from detention with a view to
extradition at any stage of the proceedings if this is appropriate in the circumstances. The de-
fendant may lodge a petition for release at any time.

4 In addition, Articles 238-240 CrimPC97 apply by analogy to release from detention.?8

Art. 51 Continuation and renewal of detention

L If the request and its enclosures are received in time and if extradition is not obviously inad-
missible, detention shall continue throughout the proceedings without special ruling.

2 If the defendant has been released, detention with a view to extradition may be ordered again.

Section 4 Preparation of the Extradition Decision

Art. 52 Right to be heard

I The request and the documents supporting it shall be submitted to the defendant and to his legal
adviser. When formally presenting the defendant with the arrest warrant with a view to extradi-
tion, the cantonal authority shall ascertain if the defendant is identical with the person mentioned
in the request. It shall explain to him the conditions of extradition and of simplified extradition
and advise him of the right to appeal, to appoint a legal adviser or to have a legal adviser officially
appointed.®®

2 The defendant shall be questioned briefly about his personal circumstances, and especially his
nationality and relationship with the requesting State, and asked if and for what reasons he raises
objections to the arrest warrant or his extradition. His legal adviser may assist in this hearing.

3 If the extradited person is to be prosecuted for other offences or re-extradited to a third State,
the FOJ shall arrange for him to be questioned on the record in accordance with paragraph 2 by
a judicial authority of the requesting State.

95 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
gg Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 11 1).
SR 312.0
98 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB12006 1085).
99 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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Art. 53 Alibi evidence

1 If the defendant claims to be able to prove that he was not at the scene of the offence when it
was committed, the FOJ shall make the necessary investigations.

2 Extradition shall be denied in clear cases. In other cases, the exculpatory evidence shall be
submitted to the requesting State which shall be asked to declare within a short time whether it
wishes to continue with its request.

Art. 54100 Simplified extradition

U If the defendant places on the record before a judicial authority that he waives the requirement
of extradition proceedings, the FOJ shall order his surrender unless there are special considera-
tions prohibiting it.

2 This waiver may be revoked provided the FOJ has not ordered the surrender.

3 Simplified extradition shall have the effect of extradition and is subject to the same conditions.
The requesting State shall be given notice thereof.

Section 5 Decision on Extradition

Art. 55 Competence

1 After setting the defendant and the third party objecting to the handing over of objects an ap-
propriate deadline for stating their position, the FOJ shall rule on the extradition of the defendant
and the handing over of objects and assets seized.101

2 If the defendant claims that he is being charged with a political offence or if the investigation
reveals serious grounds to believe that the offence is of a political nature, the Appeals Chamber
of the Federal Criminal Court shall decide the case.102 The FOJ shall send the file to this Court,
together with its proposal. The defendant shall be given the opportunity to state his position.

3 The procedure for an appeal under Article 25 applies by analogy.103

Art. 554194 Coordination with asylum proceedings

If the defendant has applied for asylum under the Asylum Act of 26 June 1998105, the FOJ and
the appellate authority shall consult the files from the asylum proceedings when deciding on
extradition.

Section 6 Execution

Art. 56 Executability

! Extradition may be executed if the defendant:

100 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).

101 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 I1I 1).

102 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

103 Amended by Annex No 30 of the Federal Act of 17 June 2005 on the Federal Administrative Court, in
force since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

104 Inserted by No I 3 of the FA of 1 Oct. 2010 on the Coordination of Asylum and Extradition Proce-
dures, in force since 1 April 2011 (AS 2011 925; BB1 2010 1467).

105 SR 142.31
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a. expressly requests his own immediate extradition; or
b. does not give notice within five days of the issue of the ruling that he will file an appeal.

2 If extradition is refused, the FOJ shall release the person concerned from detention with a view
to extradition.

Art. 57 Extradition
1 The FOJ shall issue the necessary rulings in agreement with the cantonal authorities.

2 It shall notify the requesting State of the decision as well as of the date and place of extradition.

Art. 58 Postponement. Provisional surrender

1 Extradition may be postponed provided the person to be extradited is being prosecuted in Swit-
zerland for other offences or if he has to serve a sentence involving deprivation of liberty.

2 However, provisional surrender of the defendant may be granted if:
a. this will not be prejudicial to the Swiss criminal proceedings; and

b. the requesting State has guaranteed to keep the defendant in custody during his stay in
that State and will return him regardless of his nationality.

Art. 59106 Handing over of objects and assets

LIf the conditions set for the extradition are met, objects and assets shall also be handed over
which:

a. can serve as evidence; or
b. derive from the offence.

2 If an authority, or a third party with rights acquired in good faith, or the victim who lives in
Switzerland asserts rights over the objects or assets which can serve as evidence, their handing
over shall be subject to the condition that the requesting State guarantees their return without
costs after the conclusion of its proceedings.

3 The objects or assets which derive from the offence include:
a. instruments which served to commit the offence;
b. products or profits of the offence, their replacement value and any unlawful advantage;

c. gifts and other benefits which served to instigate the offence or recompense the perpetra-
tor for the offence, as well as their replacement value.

4 The objects or assets which derive from the offence may be retained in Switzerland if:
a. the victim is habitually resident in Switzerland and they have to be returned to him;
b. an authority asserts rights over them; or

c. aperson not involved in the offence and whose claims are not guaranteed by the request-
ing State shows probable cause that he has acquired rights over the objects and assets in
good faith in Switzerland, or, if he is habitually resident in Switzerland, in a foreign
country.

5 Objects or assets mentioned in the first paragraph and which are required for pending criminal
proceedings in Switzerland may also be retained in Switzerland.

106 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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6 If a person entitled to the objects or assets makes a claim under paragraph 4, the objects or
assets shall not be handed over until the legal position has been clarified. Objects or assets in
dispute shall be returned to the person entitled only if:

a. the requesting State gives its consent;
b. in the case of paragraph 4 letter b, the authority gives its consent; or
c. the justification of the claim is recognised by a Swiss judicial authority.

7 The handing over of objects and assets is not dependent on the execution of the extradition of
the defendant.

8 Objects and assets in accordance with paragraph 1 letter b to which Switzerland is entitled ac-
cording to an asset-sharing agreement based on the Federal Act of 19 March 2004107 on the
Division of Forfeited Assets are not handed over.108

Art. 60 Fiscal lien

1 If objects or assets are handed over and their return is waived, the customs lien or any other real
liability under Swiss customs or tax law shall not be claimed if the owner who suffered loss as a
result of the offence does not personally owe the duty or tax.

2 The waiver of such a fiscal lien may be made dependent on reciprocity.

Art. 61 Time limit for taking over

If the requesting State does not take the necessary steps to take over the person to be extradited
within ten days of notification of the execution order, he shall be released. This time limit may
be extended up to 30 days in response to a justified request from the requesting State.

Art. 62 Costs

!'In the event of extradition to a foreign country, the Swiss Confederation shall pay the costs of
detention and transportation provided that it is customary in international relations for the re-
quested State to pay such costs.

2 The personal property of the defendant may be used to cover the costs provided it does not have
to be handed over to the requesting State.

Part Three Other Mutual Assistance
Chapter 1  Requirements
Section 1 General

Art. 63 Principle

I Mutual assistance within the meaning of Part Three of this Act shall comprise the transmission
of information, as well as procedural acts and other official acts permitted under Swiss law pro-
vided these acts appear to be necessary for proceedings carried out abroad in criminal matters or
serve to retrieve the proceeds of the offence.109

2 Mutual assistance measures shall include in particular:

107 SR 312.4

108 Inserted by Annex No 2 of the FA of 19 March 2004 on the Division of Forfeited Assets, in force
since 1 August 2004 (AS 2004 3503; BB1 2002 441).

109 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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a. the service of documents;

obtaining evidence, and in particular searching persons and rooms, seizure, orders to pro-
duce, expert opinions, conducting hearings and confrontations of persons;

c.  production of documents and papers;

d. handing over of objects or assets with a view to forfeiture or for restitution to the entitled
person.!10

3 The following shall, in particular, be considered proceedings carried out in criminal matters:
a. prosecution of criminal offences as provided for in Article 1 paragraph 3;
b. administrative measures against an offender;
c. execution of criminal judgments and pardons;
d. compensation for unjustified detention.!!!

4 Assistance may also be granted to the European Court of Human Rights and to the European
Commission on Human Rights in proceedings regarding the safeguarding of human rights and
fundamental freedoms.

5 Assistance which will exonerate a defendant is permitted even if the request is inadmissible
under Articles 3-5.

Art. 64 Compulsory measures

I Measures under Article 63 which require the use of procedural compulsion may be ordered only
if the description of the circumstances of the case indicates that the offence being prosecuted
abroad contains the objective elements of an offence under Swiss law. The measures must be
carried out in accordance with Swiss law.

2 If the offence prosecuted abroad is not an offence in Switzerland, measures under Article 63
which require the use of procedural compulsion shall be allowed for:

a. the exoneration of a defendant;

b.112 the prosecution of offences involving sexual acts with minors.113

Art. 65114 Application of foreign law
I At the express request of the foreign State:

a. the statements of witnesses or experts shall be affirmed in the form prescribed by the
laws of the requesting State, even if the applicable Swiss law does not provide such a
form;

b. forms necessary to obtain other evidence that is admissible in court may be taken into
consideration.

2 Forms for obtaining and affirming evidence according to paragraph 1 must be compatible with
Swiss law, and no essential prejudice may result therefrom to the persons involved.

110 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
111 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
112 Amended by Annex No 16 of the FA of 19 Dec. 2008 (Adult Protection, Law of Persons and Law of
Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
113 Amended by Annex No 4 of the FA of 13 Dec. 2002, in force since 1 Jan. 2007
(AS 2006 3459; BB1 1999 1979).
114 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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3 A person may also refuse to testify provided the law of the requesting State so provides or if
the fact of testifying may cause criminal or disciplinary sanctions to be imposed under the laws
of that State or of the State where the examined person lives.

Art. 654115 Presence of persons participating in proceedings abroad

1 When the requesting State, based on its law, so requests, persons who are participating in pro-
ceedings abroad may be authorised to attend mutual assistance proceedings and to have access
to the files.

2 Their presence may also be permitted if it substantially helps to facilitate the execution of the
request or the foreign criminal proceedings.

3 Their presence may not lead to their obtaining access to information within the scope of secrecy
before the appropriate authority has decided whether, and to what extent, assistance may be
granted.

Art. 66 Principle of «Ne bis in idem»!116

I Assistance may be denied if the defendant resides in Switzerland and proceedings are already
pending here regarding the offence to which the request relates.

2 However, assistance may be granted if the proceedings carried out abroad are not directed solely
against the defendant who is residing in Switzerland, or if the execution of the request serves to
exonerate him.117

Art. 67118 Principle of speciality

! Information and documents obtained through mutual assistance may not be used for investiga-
tive purposes or as evidence in the requesting State in any proceedings relating to an offence for
which assistance is not admissible.

2 Any further use shall be subject to approval by the FOJ. This approval is not necessary if:

a. the act to which the request relates constitutes another offence for which mutual assis-
tance would be granted; or

b. the foreign criminal proceedings are directed against other persons who have participated
in committing the offence.

3 Presence at the mutual assistance proceedings and access to the files shall be permitted under
the same conditions (Art. 65a para.l).

Art. 67al®  Spontaneous transmission of information and evidence

I An authority prosecuting offences may, without being requested to do so, transmit to a foreign
authority prosecuting offences information or evidence that it has gathered in the course of its
own investigation, when it determines that this transmission may:

a. permit the opening of criminal proceedings; or

b. facilitate an ongoing criminal investigation.

115 TInserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
116 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
117 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
118 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 III 1).
119 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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2 The transmission as defined in paragraph 1 does not have any effect on the criminal proceedings
pending in Switzerland.

3 The transmission of evidence to a State with which Switzerland does not have an international
agreement shall be subject to authorisation by the FOJ.

4 Paragraphs 1 and 2 do not apply to evidence that is subject to the rules on secrecy.

5 Information that is subject to the rules on secrecy may be transmitted if it may enable the foreign
State to present a request for mutual assistance.

6 A record shall be made of each spontaneous transmission.

Section 2 Specific Mutual Assistance Measures

Art. 68 Service of documents. General provisions

I Where a Swiss authority is requested to serve documents, service may be effected by personal
or postal delivery to the recipient.

2 The Federal Council may permit the direct service of documents from abroad to the recipient in Swit-
zerland. It shall determine the conditions for such service.

3 Service is presumed to be effected if acceptance or refusal to accept has been confirmed in
writing.

Art. 69 Service of summonses. Safe conduct

! There is no obligation to comply for any person who accepts a summons to appear before a
foreign authority.

2 Summonses containing threats of compulsion shall not be served.

3 Service of a summons may be made subject to the condition that the recipient is guaranteed safe
conduct for an appropriate period of time and will not be prevented from freely leaving the ter-
ritory of the requesting State. If the recipient so requires, the authority effecting service shall ask
the requesting State to give a written assurance thereof before proof of service is furnished.

Art. 70 Transfer of arrested persons

1 Persons held in custody in Switzerland may be transferred to a foreign authority for the purpose
of investigations if they are guaranteed safe conduct and if it is guaranteed that they will be kept
in custody and returned to Switzerland on request.

2 Persons who are not indicted abroad and Swiss citizens may be transferred only with their writ-
ten consent. This is not necessary if the transfer is required for the execution of a Swiss request
or for confrontation with other persons abroad.
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Art. 71120

Art. 72 Maintaining of custody

1If a detained person is surrendered to the Swiss authorities in the course of an act of assistance,
the warrant for his arrest issued abroad shall also be valid in Switzerland for the period of his
stay in Switzerland.

2 During transit the defendant shall be kept in custody by virtue of the order for transit given by
the FOJ.

3 In those cases the detained person may be released only with the agreement of the competent
foreign authority.

Art. 73 Safe conduct in Switzerland

I A person habitually resident abroad and who appears in Switzerland in a criminal case pursuant
to a summons may neither be prosecuted nor restricted in his personal freedom for reasons that
occurred prior to his entry into Switzerland.

2 The defendant shall enjoy no safe conduct regarding the offences specified in the summons.

3 The safe conduct provided for in paragraph 1 shall cease when this person leaves Switzerland
but at the latest three days after he is permitted to leave by the summoning authorities.

Art. 74121 Handing over of evidence

1 On request, objects, documents or assets seized as evidence as well as records and decisions
shall be made available to the competent foreign authority after conclusion of the mutual assis-
tance proceedings (Art. 80d).

2 If a third party with rights acquired in good faith, an authority, or the victim who is habitually
resident in Switzerland claim that they have rights over the objects, documents or assets under
paragraph 1, their handing over shall be subject to the condition that the requesting State gives
the guarantee to return them free of charge after the conclusion of the proceedings.

3 Return may be delayed if the objects, documents or assets are necessary for criminal proceed-
ings pending in Switzerland.

4 Article 60 applies to fiscal liens.

Art. 744!22  Handing over of objects or assets for the purpose of forfeiture or return

1 On request, objects or assets subject to a precautionary seizure may be handed over to the com-
petent foreign authority after conclusion of the mutual assistance proceedings (Art. 80d) for the
purpose of forfeiture or return to the person entitled.

2 The objects or assets referred to in paragraph 1 include:
a. instruments which were used to commit the offence;

b. products of or profits from the offence, their replacement value and any unlawful ad-
vantage;

c. gifts and other contributions which served to instigate the offence or recompense the
offender, as well as their replacement value.

120 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997

(AS 1997 114; BB1 1995 111 1).
121 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 III 1).
122 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
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3 The handing over may take place at any stage of the foreign proceedings, normally based on a
final and executable decision from the requesting State.

4 However, the objects or assets may be retained in Switzerland if:
a. the victim is habitually resident in Switzerland and they have to be returned to him;
b. an authority asserts rights over them;

c. aperson not involved in the offence and whose claims are not guaranteed by the request-
ing State shows probable cause that he has acquired rights over these objects and assets
in good faith in Switzerland, or if he is habitually resident in Switzerland, in a foreign
country; or

d. the objects or assets are necessary for pending criminal proceedings in Switzerland or
appear, because of their nature, to be subject to forfeiture in Switzerland.

5 Whenever a person claims to have rights over the objects or assets under paragraph 4, its hand-
ing over to the requesting State shall be postponed until the legal situation is clear. The objects
or assets claimed may be handed over to the person entitled if:

a. the requesting State agrees;
b. in the case of paragraph 4 letter b, the authority gives its consent; or
c. the claim has been recognised by a Swiss court.

6 Article 60 applies to fiscal liens.

7Objects and assets to which Switzerland is entitled according to an asset sharing agreement
based on the Federal Act of 19 March 2004123 on the Division of Forfeited Assets shall not be
handed over in accordance with paragraph 1.124

Chapter 2 Procedure
Section 1 Requests for Mutual Assistance

Art. 75 Authorisation for requesting mutual assistance

I Requests for assistance may be submitted by authorities that are competent to investigate of-
fences or make decisions in other proceedings to which this Act is applicable.

2 Swiss authorities may also accept requests for the execution of procedural acts from the parties
authorised to make them if those acts are incumbent upon the parties under the laws of the re-
questing State.

3 The FOJ shall make requests for mutual assistance that is needed outside criminal proceed-
ings.125

Art. 754126 Police requests

I The commissioners of police of the Confederation and of the cantons may make a request under
Article 63 on their own behalf and may grant such requests emanating from foreign authorities.

2 The following requests are excluded:

123 SR 312.4

124 Inserted by Annex No 2 of the FA of 19 March 2004 on the Division of Forfeited Assets, in force
since 1 August 2004 (AS 2004 3503; BB1 2002 441).

125 Tnserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

126 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
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a. requests which necessitate the use of procedural compulsion;

requests for information or measures in proceedings regarding extradition, transfer of
proceedings and execution of criminal judgments;

c. requests for the handing over of criminal decisions or criminal files.

Art. 76 Content and documents

In addition to the information and documents required by Article 28, the following shall be spec-
ified in or enclosed with a request:

a. inrequests for service: the name and address of the recipient and his position in the pro-
ceedings as well as the type of document to be served;

b.  with requests for transit: one of the documents listed in Article 41;

c. with requests for search of persons or rooms, for seizure or handing over of objects:
confirmation that these measures are permitted in the requesting State.

Art. 77 Way of transmission!27

! Foreign requests shall be addressed to the appropriate cantonal authority through the interme-
diary of the FOJ.

2 Requests for extracts from the Register of Convictions or for determining the identity of a per-
son shall be addressed to the FOJ128.

Section 2129 Treatment of the Request

Art. 78 Receipt and transmission

I The FOJ shall receive foreign requests unless provision is made for direct transmission to the
competent cantonal or federal executing authority.

2 The FOJ shall summarily examine whether the request meets the formal requirements of this
Act and shall forward it to the appropriate executing authority unless the request clearly appears
to be inadmissible.

3 If necessary, the FOJ shall return the request to the requesting State for improvement or com-
pletion.

4 Receipt and transmission of the request to the competent authority are not subject to appeal.

5 The procedural provisions of Article 18 are reserved.

Art. 79 Delegation of execution

L If the execution of the request necessitates investigations in more than one canton or if it also
concerns a federal authority, the FOJ may entrust a single authority with its execution. Articles
44-47, 52 and 53 CrimPC130 apply by analogy.!3!

127 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).

128 The designation of the administrative unit has been adapted according to Art. 16 para. 3 of the Publi-
cations O of 17 Nov. 2004 (AS 2004 4937).

gg Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).
SR 312.0

131 Second sentence Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in
force since 1 Jan. 2011 (AS 2010 1881; BB12006 1085).
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2 The FOJ may delegate all or part of the execution of a request to the federal authority which
would be competent if the offence had been committed in Switzerland.

3 The FOJ may also entrust the execution of supplementary requests to the authority to which
execution was delegated.

4 The designation of the cantonal or federal authority responsible shall not be subject to appeal.

Art. 79a Decision of the FOJ

The FOJ may decide whether mutual assistance is permitted and delegate its execution to a can-
tonal authority or itself decide on the execution if:

a. the execution of the request necessitates investigations in more than one canton;

b. the competent cantonal authority is unable to make a decision within the appropriate
time; or

c. the cases are complex or particularly important.

Art. 80 Preliminary examination

! The request shall be subject to preliminary examination by the cantonal or federal authority
responsible for its execution.

2 If the request cannot be granted, the executing authority shall return it to the requesting author-
ity by the same channel through which it was received.

Art. 80a Consideration and execution

! The executing authority shall issue a summary ruling on whether to consider the case and shall
order the mutual assistance measures permitted.

2 It shall execute the mutual assistance measures in accordance with its own procedural law.

Art. 80b Participation in the proceedings and access to the files

I The persons entitled may participate in the proceedings and have access to the files provided
this is necessary to safeguard their interests.

2 The rights provided for in paragraph 1 may be limited only:
a. in the interest of the foreign proceedings;
b. for the protection of an important legal interest if the requesting State so requests;
c. because of the nature or urgency of the measures to be taken;
d. for the protection of important private interests;
e. inthe interest of Swiss proceedings.

3 Access to the files or participation in the proceedings may only be denied in the case of files or
procedural measures for reasons of confidentiality.

Art. 80c Simplified execution

I The persons entitled, and in particular the holders of documents, information or assets may
consent to handing them over without formality at any time prior to the conclusion of the pro-
ceedings. Consent is irrevocable.

2 If all the persons entitled give their consent, the competent authority shall make a written record
thereof and conclude the proceedings.
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3 If only some of the documents, information or assets required are handed over, the ordinary
proceedings shall be followed for the remaining part.

Art. 80d Conclusion of the mutual assistance proceedings

When the executing authority determines that the request is completely or partially executed, it
shall issue a ruling giving reasons on whether mutual assistance is granted and to what extent.

Art. 80dbis 132 Early transmission of information and evidence

I The competent cantonal or federal authority may by way of exception order the early transmis-
sion of information or evidence gathered before the final ruling is issued:

a. if foreign investigations in cases relating to organised crime or terrorism would be made
disproportionately difficult without this mutual assistance measure, in particular where
there is a risk of collusion or in order to safeguard the confidentiality of the proceedings;
or

b. in order to avert a serious and immediate danger, and in particular the commission of a
terrorist offence.

2 The information or evidence concerned must be connected with the prevention or the prosecu-
tion of an extraditable criminal offence.

3 Early transmission may be ordered with or without a request being received. If it is ordered in
the absence of a request, the competent cantonal or federal authority shall transmit only the non-
personal data required to assess the position, subject to receiving the undertakings specified in
paragraph 4.

4 Early transmission is conditional on the requesting authority providing an undertaking in ad-
vance that:

a. the information or evidence will be used solely to assist with investigations, and under
no circumstances for the purpose of requesting, justifying or issuing a final decision;

b. it will inform the competent cantonal or federal authority as soon as the foreign proceed-
ings permit that the person concerned may be notified of the early transmission under
Article 80m so that he or she can respond before the final ruling is issued,;

c. it will remove the information or evidence obtained through early transmission from the
files for the foreign proceedings if mutual assistance is refused.

5 Notification of the person concerned shall be deferred.

6 Notice of the interim ruling in accordance with paragraph 1 shall be given to the FOJ without
delay and before the early transmission. It is not in itself contestable.

132 Inserted by Annex No II 5 of the FedD of 25 Sept. 2020 on the Approval and Implementation of the
Council of Europe Convention on the Prevention of Terrorism and its Additional Protocol and the
Strengthening of Criminal Justice Instruments for combating Terrorism and Organised Crime, in force
since 1 July 2021 (AS 2021 360; BB1 2018 6427).
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Section 2a!33 Joint Investigation Team

Art. 80dter Appointment of a joint investigation team

I The cantonal or federal mutual assistance authority may for a specific purpose and in consulta-
tion with the competent foreign judicial authority appoint a joint investigation team (JIT) to con-
duct or support the conduct of a criminal investigation in a state participating in the JIT.

2 A JIT may in particular be appointed in a difficult or complex criminal investigation that in-
volves one or more other states and which requires considerable resources as well as coordinated
and concerted action.

3 It may only be appointed if a request for mutual assistance has been submitted by a judicial
authority.

4 The JIT must be appointed for a limited duration. The appointment may be extended as re-
quired.

5 The competent authority shall designate the persons responsible and the members of the JIT for
its state. The JIT may call on the services of experts and auxiliary personnel as required.

6 Notice of the act of appointment shall be given to the FOJ in writing.

Art. 80dauater  Applicable law

The JIT’s activities are governed by the law of the state in which the investigation is conducted.

Art. 80dquinquies  Accountability

The representative of the criminal or mutual assistance authority in whose state an investigative
measure is carried out is responsible for that investigative measure.

Art. 80dsexies  Status in relation to criminal and civil liability

The foreign person responsible and the foreign members of the JIT, as well as the foreign experts
and auxiliary personnel under Article 80der paragraph 5 are deemed equivalent to the Swiss per-
son responsible and the Swiss members of the JIT during an operation on Swiss national territory
in relation to any offences committed against them or that they themselves commit. They are also
deemed equivalent to them in relation to any injury, loss or damage that they cause during their
operation.

Art. 80dsepties  Access to documents, information and evidence

I The persons responsible and members of the JIT shall have access to:
a. documents and information that are related to the relevant criminal investigation;
b. evidence that has been gathered in the course of the relevant criminal investigation.

2 They shall be denied access to documents, information and evidence if a decision to that effect
has been taken by a person responsible for the JIT or by a criminal or mutual assistance authority.
The foregoing also applies if the documents, information or evidence were obtained before the
JIT was appointed.

133 Inserted by Annex No II 5 of the FedD of 25 Sept. 2020 on the Approval and Implementation of the
Council of Europe Convention on the Prevention of Terrorism and its Additional Protocol and the
Strengthening of Criminal Justice Instruments for combating Terrorism and Organised Crime, in force
since 1 July 2021 (AS 2021 360; BB1 2018 6427).
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3 The experts and auxiliary personnel under Article 80dtr paragraph 5 shall have access only to
documents, information and evidence that are required for them to fulfil the tasks assigned to
them.

Art. 80docties  Early transmission

The early transmission of documents, information and evidence that are to located on Swiss sov-
ereign territory is governed by Article 80dbis.

Art. 80dnovies  Confidentiality and data protection

! The confidentiality of the information, including the confidentiality of the investigation, must
be preserved.

2 The protection of personal data is governed by the law of the state in which the investigative
measure is carried out.

Art. 80ddecies  Dealings with the media

If the bodies normally competent to do so in the judicial authorities concerned intend to issue a
press release, the Swiss criminal or mutual assistance authority and its foreign partner authority
shall discuss the content beforehand.

Art. 80dundecies Costs

I The costs of the investigative activities shall be borne by the state in which the act concerned
is carried out.

2 The costs related to time spent in the other country, travel and accommodation for the persons
responsible and the other members of the JIT shall be borne by their own country.

3 The rooms and the technical resources required to conduct the investigative activities, such as
office space, communication media or special equipment, shall be provided by the state in which
the activity concerned is carried out.

Art. 80dduodecies  Act of appointment
I The act of appointment must include the following information:
a. the purpose of the JIT;
b. the names of the Swiss and the foreign criminal or mutual assistance authorities;

c. the names of the persons responsible for each state participating in the JIT and the names
of the other members of the JIT and their functions;

d. the criminal investigation, including the factual circumstances, that is the subject matter
of the criminal investigation, and the offences under investigation;

e. the states on whose territory the JIT will conduct investigations in accordance with the
relevant national law;

f.  the duration for which the JIT is appointed, with the date on which this period ends;

g. the names of any experts and auxiliary personnel who are not members of the JIT, in
particular of those who come from other services or administrative units in the partici-
pating states, as well as the names of any experts and auxiliary personnel from Eurojust
and Europol;

h. the procedure for dealings with the media;
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i.  the arrangements for bearing the costs of the criminal investigation and investigative ac-
tivities;

j.  the arrangements for bearing the costs of time spent in the other country, travel and ac-
commodation for the persons responsible, the other members of the JIT and the experts
and auxiliary personnel;

k. the technical resources required to conduct the operations.

2 The act of appointment may be amended if the investigations so require. In particular, further
members may be added to the JIT or the time limit may be extended.

Section 3134  Appeal

Art. 80e135  Appeal against the ruling of the executing authority

1 The ruling of the executing cantonal or federal authority on the conclusion of the mutual assis-
tance proceedings together with the preceding interim rulings shall be subject to appeal to the
Appeals Chamber of the Federal Criminal Court.

2 Interim rulings preceding the final ruling may be appealed against separately provided that they
cause immediate and irreparable prejudice through:

a. the seizure of assets or valuables; or
b. the presence of persons involved in the foreign proceedings.

3 Article 80/ paragraphs 2 and 3 applies by analogy.
Art. 80f'and 80g!36

Art. 80/ Right of appeal
The following shall be entitled to appeal:
a. the FOJ;

b. any person who is personally and directly affected by a mutual assistance measure and
has a legitimate interest in that measure being annulled or modified.

Art. 80; Reasons for appeal
! The appeal may be filed to challenge:
a. aviolation of federal law, including excessive use or abuse of discretion;

b. the inadmissible or manifestly incorrect application of foreign law in the cases under
Article 65.

2137

134 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).

135 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BBI 2001 4202).

136 Repealed by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, with effect
from 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

137 Repealed by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, with effect
from 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).
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Art. 80k Deadline for appeal

The deadline for appeal against the final ruling shall be 30 days, or ten days in the case of an
interim ruling, from the written communication of the ruling.

Art. 80/ Suspensive effect

1 Only appeals against the final ruling or any other ruling authorising the transmission of classi-
fied information or the handing over of objects or assets to a foreign State shall have suspensive
effect.138

2 An interim ruling preceding the final ruling may be executed immediately.

3 The Appeals Chamber of the Federal Criminal Court may grant suspensive effect to an interim
ruling in accordance with paragraph 2 if the person entitled shows probable cause that immediate
and irreparable prejudice as defined in Article 80e, paragraph 2 may result.139

Section 4140 Special Provisions

Art. 80m Notification of rulings
! The executing authority and the appellate authority shall give notice of their rulings to:
a. the entitled person living in Switzerland;

b. the entitled person living abroad and with an address for service of documents in Swit-
zerland.

2 The right to notification shall end when the ruling concluding the mutual assistance proceedings
becomes legally enforceable.

Art. 80n Right to inform

! Holders of documents have the right to inform their clients of the existence of the request and
of all the facts relating thereto unless the competent authority has, as an exception, expressly
prohibited this and made reference to Article 292 of the Swiss Criminal Code!4! and the penalties
that it carries.

2 The person entitled who intervenes in pending proceedings may no longer challenge rulings
that have become legally enforceable.

Art. 800 Inquiry addressed to the requesting State

1 If additional information is necessary, the executing or the appellate authority shall request the
FOIJ to obtain it from the requesting State.

2 If necessary, the competent authority shall suspend dealing with all or part of the request and
rule on the points that may be dealt with based on the documents available.

3 The FOJ shall give the requesting State an appropriate deadline by which to respond. If the
deadline given is not respected, the request for mutual assistance shall be examined based on the
documents available.

138 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

139 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

]1:‘]) Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995111 1).
SR 311.0
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Art. 80p Conditions subject to acceptance

! The executing and the appellate authority as well as the FOJ may make the granting of mutual
assistance wholly or partly subject to certain conditions.

2 The FOJ shall communicate the conditions to the requesting State when the ruling on the grant-
ing and the extent of the mutual assistance is final and shall give it an appropriate deadline by
which to accept or refuse. If the deadline given is not respected, mutual assistance may be granted
on the points that are not subject to conditions.

3 The FOJ shall examine if the response of the requesting State satisfies the conditions set.

4 The ruling of the FOJ is subject to an appeal to the Appeals Chamber of the Federal Criminal
Court within ten days of its notice being given in writing. The decision of the Appeals Chamber
is final 142

Art. 80g Costs
The requesting State shall be charged for:
a. the remuneration of experts;

b. the return of objects or assets for the purpose of restitution to the person entitled.

Art. 81-84143

Part Four  Transfer of Proceedings
Chapter 1  Conditions
Section 1 Prosecution in Switzerland on behalf of another State

Art. 85 Principle

1 At the request of the State in which the offence was committed, Switzerland may prosecute on
its behalf an offence committed abroad if:

extradition is not permitted,
the defendant has to face charges in Switzerland for other more serious offences; and

c. itis guaranteed that the requesting State will not prosecute him for the same offence after
acquittal or completing a sentence in Switzerland.

2 A foreign national who is habitually resident in Switzerland may also be prosecuted in Swit-
zerland if his extradition cannot be justified and prosecution in Switzerland seems appropriate
with regard to his personal situation and social rehabilitation.

3 These provisions do not apply if the offence is subject to Swiss jurisdiction on the basis of
another provision.144

Art. 86 Applicable law

! The offence shall be judged according to Swiss law as if it had been committed in Switzerland.

142 Amended by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

143 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BBI1 1995111 1).

144 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).
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2 The foreign law applies if it is more lenient. The court may impose only the sentences provided
for by Swiss law.

3 Proceedings in the absence of the defendant are not permitted.

Art. 87145 Jurisdiction

If Swiss jurisdiction is not yet established, it shall be determined in accordance with Article 32
CrimPCl46,

Section 2 Transfer to Foreign States

Art. 88147 Conditions

Another State may be requested to prosecute an offence subject to Swiss jurisdiction if its laws
allow the prosecution and judicial punishment of the offence and if:

a. the defendant is present there and his extradition to Switzerland is inappropriate or not
permitted; or

b. he is extradited to this State and the transfer of the prosecution offers the prospect of
better social rehabilitation.

Art. 89 Effects

L If another State prosecutes the offence, the Swiss authorities may not take further measures
against the defendant for the same offence:

a. unless the requested State has given notice that it is not in a position to conclude the
prosecution; or

b. if, according to the decision made in the requested State, the conditions of Article 5 let-
ter a or b are met.

2 The effect of the time limitation provisions under Swiss law is suspended provided the proceed-
ings including enforcement of the sentence are ongoing in the requested State.148

3 If the defendant was extradited to the requested State for other offences, this State need not
observe the conditions of extradition in accordance with Article 38 provided it grants the request
for prosecution.

Chapter 2 Procedure

Art. 90 Documents

In addition to the documents specified in Article 28 paragraph 3, the record of criminal proceed-
ings as well as any evidentiary productions must be enclosed with the request.

145 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).

146 SR 312.0

147 Amended by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BB1 1995 111 1).

148 The suspension of the effects of the time limitation provisions has been abolished by Art. 97 ff. of the
Swiss Criminal Code (SR 311.0) and time limits for execution have been replaced by an extension of
the regular time limit (AS 2006 3459; BBI1 1999 1979).
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Art. 91 Decision on the request

! The FOJ shall decide on whether to accept the foreign request after consulting the prosecuting
authorities.

2If it accepts the request, it shall transmit the file to the prosecuting authority and notify the
requesting State and the person concerned.

3 The decision does not create an obligation to institute criminal proceedings.

4 The FOJ may refuse to assume responsibility for the prosecution if there is good cause not to
do so or if the seriousness of the offence does not justify it.

Art. 92 Foreign investigative measures

Any investigative measure carried out by the authorities of the requesting State under its law
shall be considered equivalent to a corresponding Swiss investigative measure.

Art. 93 Costs

1 The costs of the proceedings set by the requesting State shall be added to the costs of the pro-
ceedings in Switzerland and collected. They are not refunded to the requesting State.

2 The cantons shall have a right of disposal over any fines paid and, subject to the provisions of
the Federal Act of 19 March 2004149 on the Division of Forfeited Assets, over forfeited ob-
jects.150

3 The requested State shall be notified of the costs of the proceedings incurred in Switzerland if
the requested State takes over the prosecution. Their reimbursement shall not be requested.

Part Five = Enforcement of Criminal Judgments
Chapter 1  Conditions
Section 1 Enforcement by Switzerland

Art. 94 Principle

! Final and enforceable criminal judgments from another State may be enforced at that State's
request if:

a. the convicted person is habitually resident in Switzerland or has to face charges here for
a serious offence;

b. the subject of the conviction is an offence committed abroad which, if committed in
Switzerland, would be punishable here; and

c. enforcement in Switzerland seems to be appropriate for one of the reasons specified in
Article 85 paragraphs 1 and 2 or likely to be barred in the requesting State.

2 Sentences imposed abroad shall be executed provided they do not exceed the maximum penalty
provided by Swiss law for a corresponding offence. Sentences that remain below the minimum
penalty according to Swiss law may be executed.

3,151

149 SR 312.4

150 Amended by Annex No 2 of the FA of 19 March 2004 on the Division of Forfeited Assets, in force
since 1 August 2004 (AS 2004 3503; BB1 2002 441).

151 Repealed by No I of the FA of 4 Oct. 1996, with effect from 1 Feb. 1997
(AS 1997 114; BB1 1995 111 1).
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4 Fines as well as costs arising from proceedings under Article 63 may also be enforced if the
convicted person is habitually resident abroad but has assets at his disposal in Switzerland and if
the requesting State grants reciprocity.

Art. 95 Inadmissibility of the enforcement order
1 The order permitting enforcement (exequatur) may not be issued if:

a.152 the conviction took place at a time when, under Swiss law, the prosecution would have
been time barred;

b. the sentence would have been time barred under Swiss law if a Swiss authority had im-
posed it at the same time; or

c. the offence is also subject to Swiss jurisdiction and no sentence could be imposed under
Swiss law for other reasons.

2 Decisions on costs shall be declared enforceable only if the costs are to be paid to the State.

Art. 96 Refusal to enforce
The court shall refuse to enforce in whole or in part if:

a. the convicted person has incurred a sentence involving deprivation of liberty in Switzer-
land for other offences and enforcement as requested would result in an obviously more
severe punishment than if the offences taken as a whole were judged in Switzerland; or

b. the execution of any of the accessory criminal measures in Switzerland is not permitted,
or

c. itis of the opinion that the convicted person has good reason to oppose the enforcement
of a judgment or penalty order that was issued in his absence and which is no longer
subject to a right of objection or appeal under the law of the requesting State.

Art. 97 Binding force of the findings in fact

In assessing criminal liability and the possibility of prosecution under Swiss law, the court shall
be bound to the findings in fact on which the decision relies. If they do not suffice, the gathering
of evidence may be ordered.

Art. 98 Effects of enforcement

If Switzerland assumes responsibility for enforcement, no criminal proceedings against the con-
victed person for the same offence may be instituted or continued here.

Art. 99 Use of Swiss institutions by foreign States

1 If the conditions of Article 94 paragraph 1 are not met, sentences involving restriction of liberty
that have been imposed on a non-Swiss national in another State may be enforced in Switzerland
under Swiss law if the other State cannot execute them itself.

2 In this case, the final and enforceable foreign decision shall constitute the legal basis for the
restriction of the convicted person’s liberty.

3 If persons are surrendered to Switzerland in accordance with paragraph 1, then unless arrange-
ments to the contrary have been made with the competent authorities of the surrendering State,

152" The amendment in accordance with Art. 97 ff. of the Swiss Criminal Code (SR 311.0) contains a limi-
tation system (AS 2006 3459; BBI1 1999 1979).
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they may neither be prosecuted nor punished nor extradited to a third State by the Swiss author-
ities for offences that they committed before their surrender and that were not the subject of their
conviction. These effects shall expire ten days after release on parole or final release from the
institution.

4 The Federal Council shall regulate the details.

Section 2 Transfer to a Foreign State

Art. 100 Principle
Another State may be requested to enforce a Swiss criminal judgment if:

a. it is certain to accept the binding force of the judgment in accordance with Article 97,
and

b. the transfer of enforcement is likely to improve the prospects of the social rehabilitation
of the convicted person or if Switzerland cannot obtain his extradition.

Art. 101 Conditions for transfer

! The convicted person who is detained in Switzerland may only be transferred with a view to
enforcement of the judgment under Article 100 if he agrees and if the requested State is expected
to accept the conditions set by the FOJ.

2 The convicted person may be transferred without his consent if an international agreement rat-
ified by Switzerland so provides. In this case the conditions and effects of the transfer are regu-
lated exclusively by the said international agreement.!53

Art. 102 Effects of transfer

! If another State enforces the criminal judgment, the Swiss authority shall abandon enforcement
provided the requested State has not given notice that it will not conclude it.

2 The convicted person may be taken into custody so as to ensure his transfer.

3 Article 89 paragraphs 2 and 3 apply by analogy.

Chapter 2 Procedure
Section 1 Request

Art. 103 Documents

In addition to the documents specified in Article 28 paragraph 3, the following shall be enclosed
with a request:

a. the original or an officially authenticated copy of the judgment with a certificate attesting
that it is legally enforceable;

b. a certificate attesting the period of detention undergone in the requesting State;

c. ifthe requested State so requests, the original or officially authenticated copy of the crim-
inal file.

153 Inserted by art. 2 of the FD of 19 Dec. 2003, in force since 1 Oct. 2004 (AS 2004 4161 4162;
BBI1 2002 4340).
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Art. 104 Decision on the request

1 After consulting with the authority which will execute the request, the FOJ shall decide whether
to accept the foreign request. If it accepts, it shall convey the file and its opinion to the executing
authority and inform the requesting State. Article 91 paragraph 4 applies by analogy.

2 If there is Swiss jurisdiction and if a sentence which is more severe than the one provided by
Swiss law was imposed abroad, the prosecution may be taken over instead of the enforcement of
the judgment if the requesting State so requests.

Section 2 Procedure of Exequatur

Art. 105154 Competent judge

The competent court under Article 32 CrimPC!55 shall inform the convicted person of the appli-
cable procedure, hear him on the matter, as well as his counsel, and decide on enforcement.

Art. 106 Declaration of exequatur

I The court shall examine ex officio whether the conditions for enforcement are met and gather
the necessary evidence.

2 If the conditions are met, the court shall declare that the decision may be enforced and take the
measures necessary for enforcement.

3 The decision shall be made in the form of a judgment containing a statement of the rationale
therefor. Cantonal law shall provide for an appeal.

Section 3 Enforcement

Art. 107 Execution of the sentence
I The sentence determined by the court shall be executed in accordance with Swiss law.
2 Execution shall be discontinued if the decision is no longer enforceable in the requesting State.

3 If enforcement relates solely to a decision on costs, the amounts collected after deduction of the
costs incurred shall be transferred to the requesting State if it guarantees reciprocity.

Art. 108 Costs

In addition to the costs for the execution of the sentence, the costs of exequatur proceedings and
other enforcement measures shall also be regarded as costs in accordance with Article 31.

Part Six Final Provisions

Art. 109 Repeal and amendment of current law

! The Federal Act of 22 January 1892156 on Extradition to Foreign States is hereby repealed.

154 Amended by Annex 1 No II 13 of the Criminal Procedure Code of 5 Oct. 2007, in force since
1 Jan. 2011 (AS 2010 1881; BB1 2006 1085).

155 SR 312.0

156 [BS 3 509]
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23157

Art. 110 Transitional provisions

1 Extradition proceedings which are pending on the commencement of this Act shall be com-
pleted in accordance with the procedural provisions of the Federal Act of 22 January 1892158 on
Extradition to Foreign States.

2 The prosecution and the enforcement of decisions in accordance with Parts Four and Five of
this Act may be taken over only if the offence to which the request refers was committed after
the commencement of this Act.

3 Requests for extradition or other assistance in relation to offences which under Article 75 of
the Swiss Criminal Code!39 or Article 56" of the Military Criminal Code!60 are not subject to a
time limit may be granted by the Federal Council even if, on the date that these provisions come
into force, the prosecution or the penalty is time barred.

Art. 1104161 Transitional provision for the amendment of 4 October 1996

The provisions of the amendment of 4 October 1996 to this Act apply to all proceedings pending
when such provisions come into force.

Art. 1105162 Transitional provision for the amendment of 17 June 2005

The previous law applies to appeal proceedings against rulings issued by the court of first in-
stance before this amendment comes into force.

Art. 111 Implementation
! The Federal Council shall issue the implementing provisions.

2 It may establish a standing committee to examine the question of whether the seriousness of the
offence justifies the disclosure of classified information. The members of the committee are
bound to secrecy like officials of the Confederation.

Art. 112 Commencement and referendum
! This Act is subject to the optional referendum.

2 The Federal Council shall determine the commencement date.

Commencement date: 1 January 1983163

157 The amendments may be consulted under AS 1982 846.

158 [BS 3 509]

159 SR 311.0. Presently Art. 101 Swiss Criminal Code (AS 2006 3459).

160 SR 321.0. Presently Art. 59 of the Military penal code (AS 2006 3389).

161 Inserted by No I of the FA of 4 Oct. 1996, in force since 1 Feb. 1997 (AS 1997 114; BBI 1995 111 1).

162 Inserted by Annex No 30 of the FA of 17 June 2005 on the Federal Administrative Court, in force
since 1 Jan. 2007 (AS 2006 2197; BBI 2001 4202).

163 FCD of 24 Feb. 1982.
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